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Bank Liable for Guardian’s Misuse Funds 


bank, which guardianship funds are deposited and 
which permits the guardian use the funds for his individual 
purposes, will liable for the amount used. State rel. 
Robertson, Superintendent Banks, Bank Granville, 
Court Appeals Tennessee, Rep. (2d) 969. 

other words, bank, which guardianship funds are 
deposited, required take note the form the checks 
signed the guardian. their face, they show that the 
funds are being used for other than guardianship purposes, 
the bank put upon notice. then becomes the duty the 
bank put stop such wrongful use the trust fund. 
fails so, must make good any loss which there- 
after occurs. 

This proceeding was one liquidate the affairs the 
Bank Granville. The guardian certain minors had kept 
his account the bank. had used the guardianship funds 
for his individual purposes and the sureties his bond were 
required make good the amount. The sureties thereupon 
filed their petition the present proceeding, asking 
allowed file their claim general creditors for the amount 
they had paid, the theory that the bank was responsible for 
the guardian’s misapplication the fund. 

one occasion, appeared that the guardian had 
drawn check guardianship account another bank 
favor the Bank Granville and had deposited the check 
the credit his personal account the latter bank. 
another occasion, the guardian deposited funds his personal 
account the Bank Granville, informing the bank that 
held such funds guardian. Both these deposits were 
checked out the guardian checks signed him indi- 
vidually and used for his own purposes. the lower court, 
similar decisions see Banking Law Journal Digest (Fourth 
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was held that the bank had been put upon notice the 
form the checks and that was responsible for the loss and 
that the sureties were entitled file their claim. affirming 
the lower court, the appellate court wrote follows: 


This claim arose out the following facts: 

The petitioners were sureties the bond one Lambert, 
guardian for the minor heirs Draper, deceased. such 
guardian, Lambert made settlement with all his wards excepting 
the two youngest ones, Brethit Gray Draper and Jimmie Draper. 
When Brethit Gray Draper became age April 1932, the 
guardian was unable make settlement with him when called upon. 
Thereupon Brethit Gray Draper filed bill the chancery court 
Carthage against his guardian and the petitioners sureties his 
bond. Under said bill decree was rendered against the guardian 
and the petitioners for the sum $415.25. The guardian being in- 
solvent, execution was issued against the petitioners and levied 
certain their property. The petitioners have paid Brethit Gray 
Draper the amount thus awarded, excepting the sum about $23, 
which remains due and unpaid him. 

July 13, 1927, Lambert, the guardian, converted his indi- 
vidual use the sum $180.05, drawing check the Smith 
County Bank Carthage, signing “A. Lambert, Gdn.,” favor 
the Bank Granville fund $280 his credit guardian 
the Smith County Bank, and deposited the same his individual 
account the Bank Granville. The proceeds said check were 
passed his individual credit the Bank Granville. February 
27, 1928, Lambert deposited the Bank Granville the sum 
$624.90 his individual credit and the same was credited said 
bank thus him, but that time informed the Bank Granville 
that said sum deposited his individual credit was “guardian 
funds,” that is, that was fund coming his possession guard- 
ian for the said Brethit Gray Draper and Jimmie Draper, having 
been paid into his hands the county court clerk Smith county 
proceeds sale lands belonging his said wards. The whole 
the two aforesaid deposits moneys belonging said wards, and 
which had been credited his individual account, was checked out 
Lambert checks signed him individually and used for his 
individual purpose. 

The Bank Granville was thus affected with notice and knowl- 
edge that these funds were trust funds the hands Lambert and 
allowed them thus converted the individual uses pur- 
poses the guardian. bank thus became liable account for 
these funds. 

The petitioners are entitled subrogation the rights 
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Brethit Gray Draper, set and have sustained their claim 
against the assets the Bank Granville for the amount thus paid 
them; and the acting chancellor did not err holding. There 
merit the insistence made under the last assignment that 
because there still balance $23 due and unpaid Brethit Gray 
Draper, the petitioners are not entitled have their claim sustained 
the extent the payment made them. There question 
their having made this payment, appears affirmatively and 
denial made. The petitioners not seek any priority over 
other creditors, but simply ask that they allowed share pro 
rata with other creditors the Bank Granville. They are entitled 
this relief. 

The decree appealed from affirmed. costs the appeal 
will adjudged against the receiver and the surety his appeal 
bond. 


Resolution Affecting Standard Gold Clause 
Corporate Bonds Constitutional 


Joint Resolution No. the Seventy-third Congress, 
assuring “uniform value coins and currencies the United 
States” approved June 1933, making obligations, providing 
for payment gold, payable any legal tender coin cur- 
rency, constitutional. This was decided the Court 
Appeals New York opinion written Chief Justice 
Pound, the case Norman Baltimore Ohio Railroad 
Co., 191 Rep. 726. 

The Resolution question, omitting the preamble, reads 
follows: 


RESOLVED the Senate and House Representatives the 
United States America Congress assembled, That (a) every 
provision contained made with respect any obligation which 
purports give the obligee right require payment gold 
the United States measured thereby, declared against public 
policy; and such provision small contained made with 
respect any obligation hereafter incurred. Every obligation, here- 
tofore hereafter incurred, whether not any such provision 
contained therein made with respect thereto, shall discharged 
upon payment, dollar for dollar, any coin currency which 
the time payment legal tender for public and private debts. 
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Any such provision contained any law authorizing obligations 
issued under authority the United States, hereby 
repealed, but the repeal any such provision shall not invalidate any 
other provision authority contained such law. 

(b) used this resolution, the term “obligation” means 
obligation (including every obligation and the United States, 
excepting currency) payable money the United States; and the 
term “coin currency” means coin currency the United States, 
including Federal Reserve notes and circulating notes Federal 
Reserve banks and national banking associations. 


This Resolution further provides: 


All coins and currencies the United States (including Federal 
Reserve notes and circulating notes Federal Reserve banks and 
national banking associations) heretofore hereafter coined 
issued, shall legal tender for all debts, public and private, public 
charges, taxes, duties, and dues, except that gold coins, when below 
the standard weight and limit tolerance provided law for the 
single piece, shall legal tender only valuation proportion 
their actual weight. 


the action referred to, the plaintiff brought suit 


coupon attached bond issued the defendant railroad 
company which, its terms, was payable gold. 
coupon called for the payment $22.50 and the plaintiff 
demanded payment gold its equivalent which alleged 
was directed for the sum $22.50, 
the face amount the coupon. affirming this judgment, 
Judge Pound wrote follows: 


Defendant interposed defense Public Resolution No. 10, 
‘above cited, which was authorized and required discharge 
the principal and interest such bond and coupon any coin 
currency the United States which the time was legal tender for 
public and private debts and not otherwise. The court refused 
strike out such defense. 

view the enormous property value stake and the possi- 
bility that Congress may stamp legal tender such vast quantity 
paper money potentially destroy the value all past 
promises pay the future, the decision the Supreme Court 
the United States the question will fraught with the gravest 
results. becoming that should express our views the 
question, even though the ultimate decision rests with the court 
last resort questions arising under the Federal Constitution. 
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controlling authority may found for the rule that the 
money power Congress may make public currency legal tender for 
obligations expressly limited payments gold. Cf. Matter 
Missouri Pacific Co. (D. C.) Supp. decided June 20, 
The constitutionality such legislation sought found the 
delegated powers Congress and the implied powers deduced there- 
from. must reason from the Constitution and decided cases 
reach our conclusion. 

Congress has power “to coin Money, regulate the Value thereof.” 
sary enforce the Constitution. Const. art. cl. 18. 
also has the power prohibited the States (U. Const. art. 
10, cl. 1), impair contracts the exercise its lawful powers. 
Knox Lee (Legal Tender Cases), Wall. 457, Ed. 287. 

The contract sued payable coin and not commodities. 
Trebilcock Wilson, Wall. 687, Ed. 460. contract 
pay money, none the less because designates gold coin rather 
than other kinds money which the law has made legal tender 
discharge money obligations. Thompson Butler, 694, 
696, 697, Ed. 540. 

The power coin money and the general powers sovereignty 
permit Congress “make the notes the government legal tender 
payment private debts ... [as] ‘necessary and proper for carry- 
ing into execution the powers vested this Constitution the 
government the United The question the economic 
significance the money power Congress political one and 
not judicial question passed upon the courts. Juilliard 
Greenman, 110 421, 450, Ct. 122, 131, Ed. 204. 

The rule seems well established that Congress may establish 
uniform national currency, declare what shall consist, endow 
that currency and every unit thereof with the character and qualities 
money having defined legal value requiring its acceptance 
its face value, legal tender the discharge all debts, whether 
pre-existing subsequently incurred, and regulate the value 
such money, unless doing property may taken with- 
out due process law. 

contended that subordinate the exercise the authority 
the continuing operation previous contracts would place, 
this extent, the power coin money and regulate its value the 
hands private individuals and thus impair the sovereign power 
delegated the national government. Philadelphia, Co. 
Schubert, 224 603, Ct. 589, Ed. 911. 

Consideration convenience are not without weight. All arrange- 
ments for payment money the future are necessarily under the 
paramount authority the political sovereign delegated powers 
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Congress. The courts should not interfere with the economic policies 
adopted Congress, such powers are vested that body. Those 
who would affirm the unconstitutionality act Congress must 
more than raise doubt; they must more than establish the 
unwisdom the legislation; they must show clearly that viola- 
tion the provisions the Constitution. 

State courts should uphold the constitutionality such acts 
Congress whenever possible. the gold clause contracts 
interference with the ability the government accomplish legiti- 
mate results may well urged that Congress may remove such 
interference without regard consequences. choice the 
means accomplish lawful purpose matter for Congress 
long the means are fairly related the end. The scope the 
money power Congress wide that this court will not, the 
case presented, venture invalidate the legislation directed that 
end. The judgment should affirmed, with costs. 


Directors Not Liable for Receiving Deposits 
While Bank Insolvent 


Bank directors may held personally liable for receiving 
deposits time when the bank insolvent only when 
appears that they knew, should have known, the insol- 
vent condition the bank. Newland, Supreme 
Court Louisiana, 156 Rep. 178. (An earlier opinion 
this case published the July, 1931, ‘Banking Law 
Journal page 508.) 

the present case, appeared that the defendant direc- 
tors entrusted the entire management the bank, which was 
small one, the president and cashier and they had deposits 
their own the bank the time the failure. They 
alleged that they had knowledge the insolvency the 
bank and that the failure was due certain bad loans, de- 
struction the bank building fire, and the defalcation 
the bank’s former president. was held that the evidence 
presented was insufficient establish personal liability the 
part the directors. The opinion the court, full, follows: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §377. 
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This suit was previously before this court appeal from judg- 

ment dismissal based exception cause action. The 
judgment was reversed and the case remanded for trial the 
merits. Newland, 171 La. 1019, 182 So. 761. 

The suit certain depositors against the directors the 
Bank Mooringsport for the recovery the deposits made them 
between December 15, 1927, and February 20, 1928, when the bank 
was closed the state bank commissioner. the previous appeal 
held, remanding the case for trial, that the defendants, 
alleged the petition, accepted plaintiffs’ deposits knowing the bank 
was insolvent, they committed tort, and, result thereof, were 
liable plaintiffs the extent their losses. Defendants answered, 
denying they knew the bank was insolvent, and averring that the 
failure the bank was due some bad loans, the burning the 
bank building, and the defalcation its former president. Upon the 
trial the case, plaintiffs’ demand was rejected and plaintiffs have 
appealed from the judgment. 

Our examination the record has failed convince that 
have made out case malfeasance the part the 
defendants. The capital the bank was only $15,000. was 
small institution small country town. The bulk its capital 
stock was owned Morefield, its president, and members his 
family. ‘The directors were men limited business experience, oper- 
ating their small business enterprises Mooringsport, and relying 
largely, not entirely, the president and the cashier for the honest 
and efficient operation the bank. 

The defendant Newland became director the bank 
December 15, which date bought his stock, and was elected 
its president the successor Morefield, who had resigned. 
Thereafter, Newland deposited $2,500 the bank, and continued 
make substantial deposits while the institution was operated 
going concern. other defendants also made deposits, some 
them substantial amounts, the time the bank was closed. 
would seem too plain for argument that defendants would not 
have intrusted their money the care the bank, they knew 
suspected was insolvent institution. 

Mr. Morefield, the former president, owned nearly all the stock, 
which desired sell ostensibly pay note which was due the 
bank. Mr. Cummins, the cashier, thought highly desirable the 
bank should cease one man institution and its stock should 
distributed among the citizens the town that they would become 
actively interested the bank. Mr. Newland bought some the 
Morefield stock, did some the other directors. Mr. Morefield 
also sold some the stock owned controlled him other 
persons. When Morefield failed pay his note the bank with the 
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proceeds derived from the sale his stock, Newland, the new presi- 
dent, became uneasy, and about February 15, 1932, consulted 
the bank examiner regard the matter. February 17, 1932, 
Newland and the bank examiner went Shreveport for the purpose 
obtaining legal advice. that time one knew suspected 
the bank was insolvent. The bank examiner did not know and both 
and the attorney consulted Newland advised him could safely 
hold the bank open the next day, which was Saturday and half 
holiday, and Morefield failed produce the money received from 
the stock sold early Monday morning, the bank should not open. 
The real condition the bank was discovered later. After the bank 
was closed, developed that notes due the bank had been paid and 
the proceeds appropriated the former president; that interest 
payments had been made and entered the passbooks the savings 
accounts and not credited the depositors the books the bank. 
But Monday morning February 20, 1932, Morefield had pro- 
duced the money received from the sale his stock, the bank would 
have continued operate with the approval the bank examiner, 
and the honest belief its officers and directors the institution 
was solvent, until was discovered that some the notes carried 
the bank’s portfolio had been paid. 

The fact the bank examiner his semi-annual examination 
1927 called for appraisal the bank’s assets and required the 
return the dividend declared and paid January 1927, 
not sufficient charge these defendants with knowledge the bank was 
insolvent the latter part 1931 and the beginning 1932. 
Moreover, 1927, Morefield was charge the bank and and 
his family owned nearly all the stock the institution. The demand 
the bank examiner for appraisal assets and for the replace- 
ment the dividend was received him, and not shown the 
defendants had any knowledge whatsoever the bank examiner’s 
requirements. And seems plain that the bank examiner, himself, 
thought the bank was failing circumstances 1927, would have 
closed the institution that time and proceeded with its liquidation. 
Furthermore, the trial the case, the bank examiner was asked 
whether from what knew had discovered about the bank 
June 30, 1931, and February 20, 1932, thought possible for 
ordinary man become director and into the bank and find 
out about its condition between December 20, 1931, and February 20, 
1932, and his answer was did not think would have been possible 
without detailed examination the bank’s entire affairs, tracing 
each item and each note the bank ascertain whether was 
genuine not. 

Plaintiffs, who have received through the liquidation the bank 
per cent. their respective deposits, have not shown that de- 
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fendants were guilty such tortious conduct towards them would 
render defendants liable for any losses they may suffer their 


deposits. 
For the reasons assigned, the judgment appealed from affirmed. 


Pledge National Bank Secure 


national bank has authority, under the laws Idaho, 
pledge its assets security for deposit funds the 
clerk state county court, consisting cash bonds filed 
with the clerk private litigants. Dist. 
Court, Idaho, Fed. Supp. 201. 

Under the Federal statute (12 Code 90) na- 
tional bank may legally pledge its assets security for 
public deposit state banks, located the same state with 
the national bank, are permitted law. 

Idaho statute (Idaho Code, 25-705) provides that 
state banks may pledge their assets security for “public 
funds.” here held, however, that cash bonds posted 
private litigants are not “public funds” within the meaning 
the Idaho statute. further held that pledge this 
character valid fees and costs deposited national 
bank the clerk the county court. Such funds belong 
the county and are public deposits. The following paragraphs 
are quoted from the court’s opinion: 


national bank prior the 1930 admendment could not legally 
pledge assets secure funds state political subdivision 
which state banks are authorized. The amendment 1930 (12 
USCA 90), which provides, “Any association may, upon the deposit 
with public money State any political subdivision thereof, 
give security for the safe-keeping and prompt payment the money 
deposited, the same kind authorized the law the State 
which such association located the case other banking insti- 
tutions the State,” limits the power national banks pledge 
assets secure deposits “of public money State any political 


similar decisions Banking Law Journal Digest (Fourth 
Edition) §362. 
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which such association located the case other banking institu- 
tions the State.” 

This the recent interpretation the National Banking Act 
the Supreme Court the recent cases* decided City Marion 
Sneeden, Receiver, al., 291 262, Ct. 421, 423, and 
Texas Pacific Railway Co. Pottorff, Receiver, 291 245, 
Ct. 416, and the pledging assets national bank other 
than authorized the amendment held ultra vires and void, 
and “its receiver entitled recover them unconditionally order 
that they may administered for the benefit the general creditors 
the bank.” City Marion Sneeden, supra. With the 1930 
amendment and the interpretation placed the Supreme 
Court mind, must refer the laws Idaho ascertain state 
banks are given power pledge their assets secure the deposits 
public moneys the state any political subdivision thereof. 
Idaho state banks are possessed with the power pledging assets 
secure “any deposits moneys the United States and public funds 
deposited accordance with the provisions any depository act 
this state,” section 25-705 provides: 

“Giving security for deposit shall unlawful for 
any bank pledge, mortgage hypothecate any depositor any 
its real personal property security for any deposit and any 
pledge, mortgage hypothecation made violation thereof shall 
unenforceable and void and any person, firm corporation, holding 
receiving any security securities mortgaged hypothecated, 
pledged attempted pledged, shall, upon demand any officer, 
director stockholder the bank the department finance 
the state Idaho, required forthwith make return thereof, and 
the repayment any deposit shall not prerequisite the recovery 
any property unlawfully pledged, hypothecated mortgaged; 
provided, however, that this provision shall not apply any deposits 
the commissioner finance this act provided for any 
deposits moneys the United States and public funds deposited 
accordance with the provisions any depository act this state, 
the United States, any deposits any bursar any state 
educational institution any state officer any employee the 
state Idaho any its boards, officers, moneys held 
incident the duties any such bursar, board, officer, employee.” 

will observed that the statute prohibits the pledging 
assets state bank security for any deposit except deposits 
made (a) the commissioner finance, (b) the United States, 
(c) public funds deposited accordance with the provisions 
any depository act the state the United States, and (d) any 
bursar any state educational institution any state officers 


*These decisions were published the April issue the Journal. 
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any employee the state any its boards officers. 
exception (c) “deposits public funds accordance with the pro- 
visions any depository act this state,” relied upon the de- 
fendant authorizing state banks pledge assets secure deposits, 
which requires the consideration the provisions the depository 
law the state, for constitute “public funds” they; must such 
are recognized the state depository law, which provides: 

“Depositing wnit.—Every municipal and quasi municipal corpo- 
ration and improvement district and school district, every kind, 
character class, now hereafter created organized, and author- 
ized law levy taxes assessments, for which the county 
treasurer does not act treasurer, and every county, depositing 
unit: provided, that any such depositing unit herein defined 
the moneys which may any time the custody, charge 
possession any county treasurer tax collector, the county shall 
deemed the depositing unit with respect such moneys while 
the same remain such custody, charge possession, and also 
all moneys the custody, charge possession, any county 
treasurer tax collector for the credit any school district 
other political subdivision county authorized law levy taxes 
special assessments and not herein defined ‘depositing unit.’ 

Section 55-105, C., defines public moneys “all moneys coming 
into the hands any treasurer depositing unit,” and section 
55-107, A., defines the treasurer “the official custodian 
public moneys defined this chapter.” 

The character the funds deposited the bank the defendant 
were moneys belonging litigants, and did not belong the state 
any political subdivision thereof, excepting the amounts represent- 
ing costs and fees going the county which belong the county. 
Those moneys belonging the litigants were private funds; espe- 
cially that true when apply the provision the state statute 
defining what are “public moneys.” Supreme Court the state 
has often defined under the state statute what are “public moneys,” 
and held that the policy the state opposed the pledging 
bank assets security for deposits, except where specifically 
authorized the statute, and the pledging such assets are void. 
Porter Canyon County Farmers’ Mutual Fire Insurance Company, 
Idaho, 522, 263 682. 

White Pioneer Bank Trust Co., Idaho, 589, 298 933, 
and Bank Nampa, Idaho, 166, 157 1117, are relied 
upon authority for the proposition that the deposits made the 
defendant were public moneys. The White Case arose under statute 
charging the county assessor with the duty accepting automobile 
licenses agent the state department law enforcement, and the 
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court there held that the money collected the assessor became 
public moneys the instant they were collected the assessor, 
public officer the state. Those moneys belonged the state and 
were within the general definition public moneys. The case 
Bank Nampa involved the question whether public funds unlaw- 
fully placed general deposit bank are recoverable trust 
funds which the court held could done. both these cases the 
funds involved were moneys belonging the state and county and 
were clearly under the statute public moneys. 


Joint Savings Account 


unusual question savings bank liability presented 
the case Bones Ridgewood Savings Bank, decided 
the Supreme Court New York August 29. 

Briefly, the case holds that, where money has been de- 
posited savings account two names, payable either 
the survivor, and, upon the death one, court has decided 
that the survivor entitled the deposit, the estate the 
deceased depositor cannot recover from the bank the theory 
that portion the money was placed the joint account 
the bank without the authority the deceased depositor. 

The savings account question was opened the defend- 
ant bank the names Catherine Bones and Michael Bones, 
payable either the survivor. 

Catherine died and, proceeding instituted the Sur- 
rogate’s court, was decided that the deposit belonged the 
survivor, Michael. The bank paid Michael. would seem 
that this should have ended the matter but did not. There- 
after, the plaintiff, the administrator Catherine’s estate, 
brought the present suit the Supreme Court against the 
savings bank, alleging that certain the moneys deposited 
the account were deposited the bank without the author- 
ity Catherine. 

The bank moved have the complaint dismissed the 
ground “res adjudicata,” latin expression meaning that 
the point involved, that the question ownership, had been 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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judicially determined and that the detemination conclusive 
unless reversed upon appeal. 
The plaintiff contended that this rule could not apply for 
the reason that the savings bank was not party the 
proceeding the Surrogate’s court. The savings bank con- 
tended that, although was not party the proceeding 
the Surrogate’s court, was privity the parties that 
proceeding and that, therefore, the question ownership was 
conclusively determined far any liability its part was 
concerned. bank’s contention was upheld and the com- 
plaint was dismissed. 

are indebted Mr. Walter Hess, Counsel for the 
bank, for copy the opinion Judge Hallinan, which 
reads part follows: 


The answer the defendant contains the plea res adjudicata, 
and the motion dismiss the complaint reason the prior 
adjudication. 

The plaintiff contends that the adjudication the Surrogate’s 
Court not prior adjudication because there absence 
identity subject matter well parties. The defendant was 
not party the proceeding the Surrogate’s Court. 

There question that the money herein sued for was deposited 
the joint account and was part the balance remaining therein 
the death the decedent, possession which was pursuant the 
doctrine survivorship delivered Michael Bones. The owner- 
ship that account has been adjudicated tribunal competent 
jurisdiction. Section 206, Surrogate’s Court Act, pursuant which 
the proceeding the Surrogate’s Court was brought, provides, 
among other things, “If such answer alleges title the right 
possession any property involved the inquiry, the issue raised 
such answer shall heard and determined and decree made 
accordingly.” 

While true that the defendant was not part the Sur- 
rogate’s court proceeding, the doctrine res adjudicata nevertheless 
applies, because the defendant was privity the parties that 
proceeding. When the drafts, the proceeds which are involved 
this action, were deposited the joint survivorship account the 
names Catherine and Michael Bones, the defendant bank 
became indebted the said depositors and the survivor. 

debtor-creditor relationship was thus created. Upon Catherine’s 
death the dispute between her legal representative and the survivor 
was adjudicated competent tribunal, which decided the latter 
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entitled the title and the possession the account. The bank 
owed the money deposit either the estate Michael Bones. 
The learned surrogate decided that the survivor Michael Bones 
entitled thereto, and has been paid. The defeated party cannot 
now sue and recover the same debt. 

Hughes United Pipe Lines (119 Y., 423) the same 
principle was involved. One Hughes claimed title the well from 
which oil was stored with the United Pipe Lines one Stephan, who 
operated the well and claimed the owner thereof. Stephan and 
his wife brought action against Hughes quiet title and for 
damages. The United Pipe Lines was not party. Hughes affirma- 
tively pleaded ownership the well. After trial, judgment was 
rendered favor Hughes, who thereafter sued the United Pipe 
Lines for the oil taken from the well and stored with it. The United 
Pipe Lines pleaded that Hughes had title the Hughes then 
pleaded res adjudicata reason his judgment against Stephan. 

The Court Appeals its opinion, after referring the prior 
adjudication favor Hughes, stated: “The fact thus established 
could not again brought dispute between the same parties 
their privies, and the judgment that action conclusively estab- 
lished against the plaintiffs therein the right and title Hughes 
the well and the oil produced therefrom. This defendant stands 
the place Stephan and wife. does not hold claim the oil its 
own right, but claims solely hold for Stephan and wife, 
whom had been indemnified against the claim this plaintiff. The 
adjudication, therefore, which binds them, binds it, and this conclu- 
sion rests upon law elementary that citation authorities 
sustain needed.” 

The Court Appeals thus decided that the determination 
ownership the res was (the subject the suit, that the well) 
binding upon the party with whom had been stored. This principle 
applies equally the instant case. The fact that the Hughes case 
the relationship involved was that bailee and bailor, and that 
the instant case the relationship was that debtor and creditor does 
not change the conclusion that both cases the holder depositary 
the res was privity the parties. both cases there was 
contractual relationship which established the privity. Motion 


granted. 
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BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


ACTION AGAINST BANK OFFICER RECOM- 
MENDING INVESTMENT 


Benz Mohr, Supreme Court, Appellate Division, 272 
Supp. 558 


bank officer will not held personally responsible per- 
son who loses money making investment suggested the 
officer unless shown that the officer guilty actual fraud. 

this case the plaintiff, being desirous investing some 
his money, made inquiry the defendant who was officer 
bank. The defendant suggested certain second mortgage for 
$1,475 which the plaintiff purchased for $1,275. Neither the de- 
fendant nor the bank which was officer had any actual 
interest the mortgage its sale. The mortgage turned out 
worthless. The plaintiff sued the defendant the theory that 
the latter was personally responsible for his loss. judgment 
favor the plaintiff the trial court was reversed 
appeal because the plaintiff did not prove any fraud the part 
the defendant. 


Action John Benz against Gordon Mohr and others. From 
adverse judgment and from order denying his motion for new 
trial, named defendant appeals. 

Reversed, and new trial granted. 

Willard Ticknor, Buffalo, for respondent. 

William Magavern, Buffalo, for appellant. 


THOMPSON, J.—The question before the sufficiency the 
testimony support plaintiff’s recovery against defendant for fraud 
claimed plaintiff have been practiced upon him defendant 
the purchase and sale second mortgage. Plaintiff was cus- 
tomer bank which defendant was officer and employee. 
The mortgage question was not owned defendant the bank, 
the property certain customers the bank, who desired 
sell it. Plaintiff informed defendant that wanted buy first 
mortgage for around $1,200, and defendant called his attention 
the mortgage question, and plaintiff afterwards, and October 
21, 1931, bought its owners. Defendant had interest the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §987. 
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mortgage its sale, except acted for the bank. The principal 
sum secured the mortgage was $1,475, payable installments 
$250 semiannually, with interest the rate per cent. per annum, 
the whole amount become due three years from its date. was 
subject two prior mortgages, one for $5,000 and the other for 
$1,000, upon which $500 had been paid; both were owned the 
same person. The mortgage was offered plaintiff $200 dis- 
count, and upon its purchase plaintiff paid the sum $1,275. 

The fraudulent representations which plaintiff claims defendant 
made, and that relied upon the purchase the mortgage, were 
that ‘‘it was good mortgage; there was only $6,000 against it, and 
was worth lot more; was assessed for $14,000.’’ conceded 
that the property was actually assessed for the sum $14,533; hence 
defendant’s representations this respect were true. appears 
that the time the sale there were unpaid taxes, which were 
lien upon the premises covered the mortgage, the sum 
$1,287.30. Plaintiff does not claim that inquired that defendant 
made any representation with reference taxes, but insists that 
the statement that defendant made him that there was only ‘‘$6,000 
against it’’ fair construction included not only the prior mortgage 
indebtedness but the tax item. But this connection testified 
that before made out his check defendant told him that the $6,000 
against the premises covered the mortgage was composed one 
mortgage $5,000 and one $1,000. This testimony might well 
taken negative plaintiff’s claim that defendant intended his state- 
ment the amount against the premises cover the taxes against 
them which were due and unpaid. 

sustain his claim that the mortgage was not ‘‘good,’’ plaintiff 
presented proof except that the property was sold the fore- 
closure the two prior mortgages March 1933, and was struck 
off for the sum $7,000. Defendant produced two experts who 
testified that the time the sale the mortgage was worth the 
price that plaintiff paid for and that the property upon which was 
lien was worth the sum $12,471. 

The action was brought upon the theory that plaintiff was de- 
frauded the entire amount that paid for the mortgage, and 
the trial, not that the mortgage was worth less than 
paid for it, and that was damaged that extent, but that was 
all times entirely worthless, and that defendant thus fraudulently 
deprived him the full amount that paid for it. The court 
submitted the case the jury upon this theory, charging that its 
verdict must for the amount, for the defendant, and the 
jury gave plaintiff the amount sued for. think that the verdict 
against the weight the evidence, and the judgment erroneous 
several respects. not established the greater weight evi- 
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dence that defendant made false representations definite and ma- 
terial facts upon which plaintiff had right did rely the 
this mortgage. Plaintiff and defendant did not stand 
position mutual confidence trust. There was fiduciary 
relationship between them. Defendant owed duty plaintiff 
the transaction, except refrain from making false statements 
facts, resorting conduct designed and intended effect de- 
Defendant had financial connection with interest the 
ownership sale the morgtage. Defendant’s statements that the 
mortgage was good mortgage, good security, other similar com- 
ments, were, the most, statements opinion, and form basis 
for fraud. ‘‘To constitute actionable fraud, the false representation 
relied upon must relate past existing fact, something 
equivalent thereto, distinguished from mere estimate expres- 
Kane, 228 App. Div. 396, 397, 398, 240 123, 126. Actual 
fraud must definitely established and must the essential 
factual essence the transaction. One who asserts must prove 
it. will not presumed. Negligence not enough. Reno 
Bull, 226 546, 124 144. the circumstances find 
neither fraud nor deceit. 

Ordinarily the damages recoverable action for fraud and 
deceit are the difference between the amount paid and the value 
that which was received. Leach Co., 247 
84, 88, 159 870, 1136. The remedy the one 
defrauded indemnity. Plaintiff does not stand upon this rule, nor 
was the case submitted the jury accordance therewith. The 
complaint demanded judgment for the full amount the fund parted 
with plaintiff, upon the theory that received value for it. 
was thus submitted the jury, and the verdict rests upon such 
pleading and submission. 

Plaintiff’s testimony the value the mortgage and the 
premises, upon which was given, was remote time, inconclusive, 
unsatisfactory, and uncertain probative value. ‘‘It may doubted 
whether the price paid such sale any evidence the value 
the property sold even the time the 
Leach Co., supra, page 247 Y., 159 870, 872, 
1136. Furthermore, because its nature and form, was 
misleading. substance way established that the mortgage 
was without value the time its purchase, that the land was 
insufficient value secure payment the mortgage indebtedness 
that time. the other hand, this testimony caused appear 
that result the foreclosure the prior mortgages, which took 
place some time after the sale the mortgage suit, its value was 
entirely and completely destroyed. 
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Although plaintiff brought the mortgage into court and tendered 
defendant demanding him the price that plaintiff paid for it, 
this not action for rescission. Defendant did not sell the mort- 
gage, receive the money. The owners the mortgage who did sell 
it, and who received the money, were joined defendants the 
action plaintiff, but the complaint was dismissed them 
the end the plaintiff’s case. For these reasons, the judgment should 
reversed, and new trial granted, with costs the appellant 
abide the event. 

Judgment and order reversed the law and facts, and new 
trial granted, with costs the appellant abide the event. All 
concur. 


EFFECT CONSOLIDATION BANKS 
RIGHT ACT EXECUTOR 


Adams Atlantic National Bank Jacksonville, Supreme Court 
Florida, 155 So. Rep. 648 


When trust company, organized under the laws Florida, 
consolidates with national bank pursuant Code, 34a 
the consolidated national bank, thus formed, succeeds the right 
the trust company act executor will. Neither the ap- 
proval the probate court nor the consent persons interested 
the estate necessary. The statute referred (12 Code, 34a), 
constitutional. 


Suit the Atlantic National Bank Jacksonville, executor and 
trustee under the will Herbert Adams, deceased, against Adams 
and others. From interlocutory order relative the status com- 
plainant, defendants appeal. 

Affirmed. 

Baldwin, Jacksonville, for appellants. 

L’Engle, Shands, and Knight, Adair, Cooper Osborne, 
all Jacksonville, for appellee. 


DAVIS, his last will and testament one Herbert Adams 
nominated and appointed his wfe, Ella Adams, and the American 
Trust Company, corporation under the banking and trust company 
laws the state Florida, and the survivor them, executors 
his said will. Letters testamentary the probate said will were 
issued due course the county judge Duval county. Thereafter 
the widow, Ella Adams, resigned executor. Subsequently, letters 
testamentary were issued the county judge the said American 
Trust Company, sole executor the will, and thereafter the said 


THE BANKING LAW JOURNAL 839 


trust company acted such for long period time. This suit, in- 
stituted proceeding equity the circuit court Duval county, 
involves the status the Atlantic National Bank Jacksonville 
corporate executor said Herbert Adams after the said American 
Trust Company, the only judicially approved corporate executor and 
trustee under the will, had been merged with the Atlantic National 
Bank Jacksonville under act Congress providing. 

This appeal from interlocutory order the chancery court 
holding that virtue the 1933 act Congress and resultant 
merger accomplished pursuant the federal law and approved the 
the representative the state Florida, the Atlantic 
National Bank Jacksonville now the lawfully authorized executor 
and trustee under the Herbert Adams will virtue the merger and 
consolidation with said Atlantic National Bank Jacksonville the 
American Trust Company, despite the fact that there has been order 
approval thereof entered the probate court that made the original 
appointment, nor any consent thereto given the other interested 
parties under the will. 

the question are called upon decide whether not was 
competent for act Congress (section 34a, title 12, Code, 
amended section (b) the 1933 Banking Act—Pub. No. 66, 73d 
Congress, approved June 16, 1933 [12 USCA provide that 
Florida trust company, corporate executor and trustee duly act- 
ing such under appointment order county judge the state 
Florida, may succeeded such corporate executor and trustee 
national bank result private contract whereby such corporate 
executor and trustee merged and consolidated with the national bank, 
without the approval other order the court making the original ap- 
pointment, the consent other interested parties. 

The appellee, complainant below, filed its bill equity, and 
sought maintain the bill, upon the theory that the act Congress 
above referred was controlling the effect consolidation 
Florida trust company with national banking association enjoying the 
right trust company business the state Florida, the ex- 
tent continuing the corporate existence the constituent trust com- 
pany the consolidated national bank, that the latter 
deemed law the same corporation each the constituent 
corporations. 

Incidental its main proposition, appellee sets the contention 
that all rights, franchises, and interests the Florida trust company 
and every species property, real, personal, and mixed, and 
choses action thereunto belonging, are deemed law have 
been virtue such merger and consolidation, transferred and 
vested such consolidated national bank without any deed other 
transfer, that ‘‘by virtue such consolidation and without any 
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order other action the part any court under the 
federal statute 1933, the national bank holds and enjoys the same 
and all rights property, franchises, and interests, including appoint- 
ments, designations, and nominations and all other rights and interests 
trustee and executor, the same manner and such extent such 
rights, interests, franchises were held enjoyed such Florida 
trust company. 

the other hand, appellants, defendants below, took the position 
that the exercise any such power with reference state corporate 
functions beyond the scope the constitutional prerogative the 
United States Congress. And that the view this case which 
have presented appellants this appeal that the chan- 
cellor below erred entering his interlocutory order refusing dis- 
miss the bill complaint filed the Atlantic National Bank Jack- 
sonville purporting executor and trustee the Adams will solely 
virtue its consolidation with the American Trust Company 
authorized the federal statutes. 

The federal statute required considered follows: Section 
34a, title 12, Code Annotated (Nov. 1918, 209, added 
Feb. 25, 1927, 191, Stat. 1224, 1225; June 16, 1933, 89, 
24, Stat. 190): 


“Consolidation State Bank, etc., with National Bank; Capital Stock; 
Dissenting Shareholders. Any bank incorporated under the laws any 
State, any bank incorporated the District Columbia, may 
with national banking association located the same 
State, county, city, town, village under the charter such national 
banking association such terms and conditions may lawfully 
agreed upon majority the board directors each association 
bank proposing consolidate, and which agreement shall ratified 
and confirmed the affirmative vote the shareholders each such 
association bank owning least two-thirds its capital stock out- 
standing, greater proportion such stock the case 
such State bank the laws the State where the same organized 
require, meeting held the the directors after pub- 
lishing notice the time, place, and object the meeting. The 
capital stock such consolidated association shall not less than that 
required under existing law for the organization national banking 
association the place which such consolidated association located. 
Upon such consolidation, upon consolidation two more na- 
tional banking associations under section this title, the corporate 
existence each the banks and national banking asso- 
ciations participating such consolidation shall merged into and 
continued the consolidated national banking association and the con- 
solidated association shall deemed the same corporation each 
the constituent institutions. All the rights, franchises, and interests 
each such constituent banks and national banking associations 
and every species property, real, personal, and mixed, and choses 
action thereto belonging, shall deemed transferred and 
vested such consolidated national banking association without -any 
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deed other transfer; and such consolidated national banking associa- 
tion, virtue such consolidation and without any order other 
action the part any court otherwise, shall hold and enjoy the 
same and all rights property, franchises, and interests, including ap- 
pointments, designations, and nominations and all other rights and 
interests trustee, executor, administrator, registrar stocks and 
bonds, guardian estates, assignee, receiver, committee estates 
and every other fiduciary capacity, the same manner and 
the same extent such rights, franchises, and interests were held 
enjoyed any such constituent institution the time such con- 
solidation: Provided, however, That where any such constituent insti- 
tution the time such consolidation was acting under appointment 
any court trustee, executor, administrator, registrar stocks and 
bonds, guardian estates, assignee, receiver, committee estates 
any other fiduciary capacity, the consolidated national 
banking association shall subject removal court competent 
jurisdiction the same manner and the same extent was such 
constituent corporation prior the consolidation, and nothing herein 
contained shall construed impair any manner the right any 
court remove such consolidated national banking association and 
appoint lieu thereof substitute trustee, executor, other fiduciary, 
except that such right shall not exercised such manner 
discriminate against national banking associations, nor shall any such 
consolidated association removed solely because the fact that 
contravention the law the State under which such bank in- 
corporated. 

words ‘State bank,’ ‘State Banks,’ ‘bank,’ ‘banks,’ used 
this section, shall held include trust companies, savings banks, 
other such corporations institutions carrying the banking busi- 
ness under the authority State laws.’’ 


Under the statute above quoted, the corporate identity the Ameri- 
Trust Company did not cease when said Florida trust company, 
acting under the authority and with the approval its board di- 
rectors and all its stockholders, made (as alleged the bill com- 
plaint) the written agreement December 18, 1933, whereby the said 
American Trust Company consolidated with the Atlantic National 
Bank Jacksonville, said contract consolidation having been duly 
approved the comptroller the currency the United States and 
having likewise been approved the comptroller the state Florida 
February 1934, after all provisions and requirements necessary 
effectuate said consolidation had been affirmatively complied with 
the times and the manner required law. 

express provisions the act Congress hereinbefore quoted 
are not conflict with any Florida statute judicial decision. 

The right consolidated national bank exercise and enjoy the 
functions, powers, and privileges trust company under the laws 
state where those laws permit, cannot successfully challenged 
view the following cases: First Nat. Bank Bay City Fellows 
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ex. Union Trust Co., 244 416, Ct. 734, Ed. 1233, 
1918C, 283, Ann. Cas. 1918D, 1169; Burnes Nat. Bank St. 
Joseph, Mo., Duncan, 265 17, Ct. 427, Ed. 881; 
Stanchfield’s Estate, 171 Wis. 553, 178 310; Hamilton 
State, Conn. 648, 110 54; Fidelity Nat. Bank Trust En- 
right (D. C.) 264 236; Turner’s Estate, 277 Pa. 110, 120 
701; Carpenter Aquidneck Nat. Bank, 152, 125 358, 
There provision the Florida statutes the effect that the 
charter Florida trust company consolidated merged with another 
bank trust company, whether state national character, shall 
thereby become void (except for the purpose discharging existing 
obligations), the case the commonwealth Massachusetts under 
its statutes, therefore what has been held the Massachusetts courts 
Petition Worcester County Nat. Bank, 263 Mass. 444, 162 
987, not applicable this state. And well settled that state 
banking institution may converted into national institution without 
losing its corporate identity. Michigan Ins. Bank Eldred, 
293, Ct. 450, Ed. 162; Metropolitan Nat. Bank Claggett, 
141 520, Ct. 60, Ed. 841. 

demonstrated the pleadings this case that the accomplished 
merger and consolidation here considered has been duly approved 
the comptroller the state Florida and that the Atlantic National 
Bank Jacksonville, pursuant such approved merger and the as- 
sumption the corporate trust functions heretofore exercised 
the American Trust Company, complying with the Florida statutes 
requiring deposit and maintenance special securities with the state 
treasurer, provided section 6131, L., section 4188, 
The provisions section 6145, (chapter 9287, Acts 1923), 
making unlawful for any corporation association exercise any 
the trust functions prescribed the laws Florida exercised 
trust companies, without first having obtained charter under the 
laws the state Florida granting the exercise such trust powers, 
duties, and functions was satisfied when the American Trust Company, 
before its consolidation with Atlantic National Bank Jacksonville 
pursuant the 1933 federal law, obtained its charter under the laws 
this state, carry trust functions and exercise trust duties and 
powers. 

has been held respectable authority that persons who have 
named corporations trustees are presumed know that consolida- 
tions and mergers are possible and are consequently presumed have 
contemplated assent such corporate changes and consequences. 
First Minneapolis Trust Co. Lancaster Corp., 185 Minn. 121, 240 
459; Chicago Title Trust Co. Zinser, 264 Ill. 31, 105 
718, Ann. Cas. 1915D, 931. Our own decisions are harmony with 
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rule. Power Amos, 411, 114 So. 364; Wasson Bond Mort- 
gage Co. Therrell (Fla.) 151 So. 497; Tomasello Murphy, 100 Fla. 
132, 129 So. 328; Power Chillingworth, Fla. 1030, 113 So. 280; 
Campbell Vining, 101 Fla. 939, 133 So. 555; Amos Trust Co. 
Fla. A.) F.(2d) 286. 

seems sound principle hold that when state trust company, 
pursuant act Congress, becomes merged with national bank 
enlarge its functions, and increase decrease its assets and 
liabilities, even though accompanied change the personnel its 
officers, stockholders, and directors, the state interposing objection 
thereto and having statute providing for the termination the state 
charter the merged state institution reason the merger con- 
tingent thereon, the corporate identity the merged state institution 
not lost, but continues, spite the fact that gives one charter 
and takes another and thereby becomes subject different laws and 
owes its fealty different jurisdiction, and that the state wishes 
prevent the result above stated, must some such provi- 
sion found the laws Massachusetts, whereby the do- 
mestic charter the state corporation becomes void instanti its con- 
solidation merger with another bank trust company, thereby caus- 
ing the termination the state charter operate law complete 
dissolution the state corporation for all purposes except the dis- 
charge existing obligations and liabilities. 

hold therefore this case that virtue the act Congress 
hereinbefore referred to, and force the act consolidation and 
merger the American Trust Company with the Atlantic National 
Bank Jacksonville, approved the competent authorities the 
state and the United States, the said Atlantic National Bank 
Jacksonville has become and now the executor under the will 
Herbert Adams, deceased, held the chancellor below, and that the 
institution, said Atlantic National Bank, far its trust 
functions are concerned, still under the jurisdiction and 
supervision the banking authorities the state Florida reason 
the continuance said Atlantic National Bank the corporate 
identity the American Trust Company for the purposes exercising 
the trust functions, duties, and responsibilities heretofore devolving 
upon said American Trust Company prior its merger and consolida- 
tion. 

hold further that the Act February 25, 1927, Code, title 
12, 34a, amended section (b), Banking Act, 1933 (U. 
Pub. Laws No. 66, 73d Congress, approved June 16, 1933 [12 USCA 
34a]), controlling the legal effect attributed the con- 
solidation Florida trust company with national banking associa- 
tion enjoying the rights trust company business under the laws 
Florida, the extent continuing the corporate existence the 
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constituent trust company the consolidated bank. likewise hold 
that said act Congress, properly construed, does not undertake 
deny, destroy, nor impair without the consent the states, any the 
legislative and judicial powers reserved the states with reference 
their own corporate creatures. Such act Congress therefore 
not unconstitutional invasion Congress any legislative power 
inherent the state Florida exercised over its own corpora- 
tions, nor unwarranted interference with the practice and pro- 
cedure the courts the state Florida under the circumstances. 
The interlocutory order appealed from affirmed. 


TOWNSHIP FUNDS ENTITLED PREF- 
ERENCE 


Board Township Trustees Van Buren Township Gray, Superin- 
tendent Banks, 191 Rep. 802 


deposit township funds bank after the expiration 
the period, for which the bank was designated legal depository 
the township, wrongful and, upon the failure the bank, the 
township will entitled preference such deposit over 
other depositors. 


Suit the Board Township Trustees Van Buren Township, 
Putnam County, Ohio, against Gray, Superintendent Banks, 
charge the Citizens’ State Bank Leipsic, Ohio, for purposes 
liquidation. From adverse judgment, plaintiff appeals. 

accordance with opinion. 

plaintiff. 

Gilbert Bettman, Atty. Gen., and Albert Straman, Ottawa, 
for defendant. 


CROW, J.—This suit was commenced the court common 
pleas Putnam County, Ohio, the board township trustees 
Van Buren township, establish preferred claim the deposit the 
plaintiff board the Citizens’ State Bank Leipsic, mentioned below. 
The trial resulted finding and judgment favor the defendant, 
Gray, superintendent banks. Plaintiff appeals the case 
this court. 

The undisputed essential facts are follows: January 12, 1928, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §146. 
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the Citizens’ State Bank Leipsic, Ohio, duly became the legal de- 
positary the plaintiff board for period two years, pursuant 
the provisions the statutes Ohio, section 3320 seq., General 
Code; and January 11, 1930, proceedings were had designating an- 
other bank the county the depositary plaintiff, but such bank 
failed furnish the bond required the statutes; whereupon, 
March 15, the Citizens’ State Bank Leipsic, Ohio, was again desig- 
nated the depositary plaintiff for the period two years, but 
failed furnish the requisite bond. May 17, 1930, the bank here- 
inbefore referred ‘‘another bank’’ was again duly designated 
depositary the funds plaintiff, and May 23, 1930, gave bond 
the approval the plaintiff, thereby duly qualifying act the 
depositary. 

the date last mentioned the clerk the plaintiff board town- 
ship trustees notified the Citizens’ State Bank Leipsic, Ohio, that 
the deposit plaintiff was withdrawn therefrom and placed 
the bank the Belmore Banking Company Belmore, Ohio, and re- 
quested the immediate transfer such deposit. Whereupon, the 
Citizens’ State Bank Leipsic, Ohio, requested that reasonable time 
given meet said demand. Whereupon, the 29th day May, 
1930, check for the sum $4,000 was drawn the Citizens’ State 
Bank, and was deposited the Belmore Banking Company, but said 
check did not reach the Citizens’ State Bank Leipsic until after the 
Citizens’ State Bank was closed June 1930, when defendant 
superintendent banks the state Ohio took possession all 
the assets said bank, and has ever since been charge. 

When the two-year period covered the depository agreement with 
the Citizens’ State Bank expired, January 13, 1930, January 
that year being Sunday, the balance the deposit plaintiff was 
the sum $9,439.28. Between the said expiration date and the third 
day June, 1930, plaintiff deposited various amounts which went 
into plaintiff’s account, aggregating $12,454.28, within which period 
proper vouchers issued plaintiff, amounting the total sum 
$5,241.55, were paid the Citizens’ State Bank Leipsic out the 
deposit account plaintiff. 

While liquidation the Citizens’ State Bank Leipsic was 
progress, plaintiff filed with defendant claim general creditor, 
the sum $15,532.01, which claim was accepted July 31, 1930; 
and certificate evidencing such acceptance was issued plaintiff, who 
was thereafter paid defendant two dividends totaling the sum 
$5,824.50. 

Subsequently, plaintiff filed preferred claim for $15,532.01, which 
was disallowed August 19, 1930, which claim the basis this suit. 

Three questions law are thus presented for decision: First. Was 
the money which was placed the Citizens’ State Bank between the 
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expiration the two years covered the depository agreement and 
the taking possession defendant for the purpose liquidating the 
Citizens’ State Bank such nature constitute such deposits 
special trust fund, entitling priority payment against 
ordinary deposits? 

Undoubtedly, during that period there was lawful depository 
status the Citizens’ State Bank, unless the words section 3321, 
General Code, restricting two years the period for which the de- 
positary might established, directory, and not mandatory. 

Considering that section, and sections related it, pari materia, 
hold, without discussing the rule which distinguishes mandatory 
from directory provisions, that the language limiting the period the 
agreement two years clearly mandatory. 

follows that every deposit made after the expiration January 
12, 1930, was violation section 3320, and cognate sections the 
General Code, and became trust funds, and consequently special de- 
posits, the possession which the Citizens’ State Bank was wrong- 
ful, and consequently the Citizens’ State Bank became trustee 
the fund. 

thus holding fully sanction the doctrine announced 
Osborn Bank, 80, Ohio Cir. Ct. (N. 8.) 575. 

Since the filing the instant case this court the Supreme Court 
Ohio has decided the case Ward, Treas., Fulton, Supt. Banks, 
125 Ohio St. 382, 181 815, which had with the character 
deposits made county treasurer pursuant the state depository 
laws, sections 2715 2737, General Code. that case the contract 
deposit was for three years, and the deposits issue were made 
after the expiration that time and prior the giving new bond. 
The substantial question was whether the bond covered deposits 
made after the period named the contract, and the court held that 
certain provisions the statutes made the bond continuous, which 
continuity subjected the bond the deposits. The statutes governing 
the deposits township money contain such provision. However, 
syllabus opinion there seems justifiable inference that 
such continuation had not existed such deposits would have been un- 
lawful and there would have arisen trust with respect them because 
they never legally passed into the bank. Otherwise, the case could 
easily have been disposed the theory that right priority 
arose all the deposit public money not conforming 
the depository statutes. other words, the court could well have held 
that the failure comply all with the depository laws the deposit 
public moneys would not make such deposits special trust fund. 

How shall the payments which were made account 
the lawful orders issued plaintiff after the expiration the de- 
pository agreement treated relation the balance $9,439.28 
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owed the Citizens’ State Bank plaintiff when the depository 
agreement expired, and relation the $12,454.28, the aggregate 
the deposits after said depository period expired? 

the $5,241.55 charged against the $9,439.28, the entire $12,- 
454.28 must taken from the fund the hands defendant superin- 
tendent banks preference, thereby either reducing the amount 
for general creditors the fund insufficient fully pay them, or, 
more than sufficient pay general creditors, reducing the amount 
due the stockholders the bank. Furthermore, the $5,241.55 
charged against the $9,439.28, the liability the sureties the bond, 
assuring the deposits made within the depository period, would 
abated accordingly. 

During the period covered the depository agreement, all the 
deposits, and all the payments the Citizens’ State Bank, were lawful; 
and, have said, all the deposits subsequent thereto were unlawful. 

Manifestly was the duty the Citizens’ State Bank, trustee 
the money thus unlawfully received it, make restitution, even 
though not requested plaintiff so; and surely was less 
its duty make restitution, though the form lawful orders issued 
against the fund arising from the unlawful deposits; was merely 
doing piecemeal what should have done whole, and the sureties 
should not permitted gain advantage reason unlawful 
deposits, which gain would result the $5,241.55 were not regarded 
restitution. 

hold that for the purposes establishing the preferred claim 
the $12,454.28 shall reduced the $5,241.55, leaving the net sum 
unlawful deposits $7,212.73. 

Though the doctrine marshaling assets may not strictly ap- 
plicable, the principle underlying that doctrine should considered 
deciding, because plaintiff has more than the fund the hands 
defendant, which resort may made for payment the $9,439.28, 
namely, the obligation the sureties the bond, whilst other creditors 
the Citizens’ State Bank, without security, can only look the fund 
the hands defendant. 

Third. accounting for the dividends received plaintiff, $5,- 
824.50, based the claim $15,532.01, must determined whether 
the whole the sum received shall charged against the $9,439.28, 
the $12,454.28, the net sum $7,212.73, whether shall 
proportionately charged against two the sums. 

would emphasize that the obligation the sureties the bond 
was save plaintiff from any loss reason the deposits made during 
the period covered the depository agreement, less, course, any 
sum sums paid the Citizens’ State Bank, which payments could 
only made upon instruments issued the township officers, 
provided section 3316, General Code. 
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That sufficient answer any claim which might urged 
favor applying the dividends received plaintiff wholly against 
deposits which had been made during the depository agreement. 

There being two claims favor plaintiff against the fund, one 
for deposits lawfully made, and the other for deposits unlawfully made, 
equity requires that the money received plaintiff the form 
dividends applied ratably satisfaction the $9,439.28 and the 
$7,212.73. 

Decree accordingly. 


ACCOUNTANTS NOT LIABLE FOR MISSTATE- 
MENT BALANCE SHEET 


Beardsley Ernst, Court Appeals Ohio, 191 Rep. 808 


Certified public accountants examined the records corpora- 
tion and certified that the balance sheet set forth the financial con- 
dition the corporation and its subsidiaries. The certificate recited 
that was based examination the corporation’s records and 
information submitted from abroad with respect the corporation’s 
foreign subsidiaries. was held that this statement clearly in- 
dicated that the accountants had not examined the records the 
foreign subsidiaries and the accountants were, therefore, not re- 
sponsible for misstatements the balance sheet person who had 
purchased securities the corporation reliance the account- 
ants’ certificate. 


Syllabus the Court 


action for damages for fraudulent misrepresentations ac- 
brought one purchasing stocks and bonds, relying such 
accounts’ certified balance sheet, fraud not established, where 
shown the accountants’ certificate that the statements ‘‘were based 
upon statements from abroad with respect the foreign constituent 
Such statement gives rise the indisputable inference 
that the accountants had not examined the records the foreign con- 
stituent companies. 

Action Martha Beardsley against Alwin Ernst and others. 
Judgment for defendants, and plaintiff brings error. 

Affirmed. 

King, Cleveland, for plaintiff error. 

Squire, Sanders Dempsey, Cleveland, for defendants error. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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the court common pleas wherein Martha Beardsley was plaintiff 
and Alwin Ernst and others were defendants. 

The petition substance alleged that the defendants were copartners 
doing business Ernst Ernst, who were certified public accountants. 
further alleged that the plaintiff 1931 purchased different times 
two bonds and twenty-one shares preferred stock the International 
Match Corporation. The petition set forth that the plaintiff acted upon 
her own initiative and relied upon the certification made the expert 
accountants the consolidated balance sheet and consolidated income 
and surplus the International Match Corporation for the 
year 1929 and for the year 1930. 

was further alleged the plaintiff that the certificates made 
the defendants were fraudulent, that the defendants purported 
have knowledge the facts when truth the defendants had such 
knowledge; that the fraud was not discovered until after the suicide 
and death Ivan Krueger, which occurred Paris March 12, 1932; 
and, further, that the bonds and stocks were said time worthless and 
the International Match Corporation was bankrupt, although not 
officially declared the time the purchases. reason these facts 
plaintiff claimed damages resulting from the alleged fraud the sum 
$2,339,99. 

The defendants filed joint answer, which, substance, admitted 
the partnership; admitted the execution the certificates; and also 
pleaded general denial. jury having been waived, the court below 
heard the evidence and rendered judgment for the defendants. 

examination the record discloses that each certificate executed 
the defendants was follows: 


hereby certify that have examined the books account and 
record International Match Corporation and its American Subsidiary 
December 31, 1929, and have received statements from 
abroad with respect the foreign constituent companies the same 
date. Based upon our examination and information submitted 
our opinion that the annexed Consolidated Balance Sheet sets forth 
the financial condition the combined companies the date stated, 
and that the related Consolidated Income and Surplus Account 
correct. 


Ernst.’’ 


behalf the plaintiff, proof was introduced that the Interna- 
tional Match Corporation was adjudicated bankrupt the United 
States District Court the Southern District New York April 
1932. There were stipulation copies audit made 
Price, Waterhouse Co., who were employed audit the affairs the 
International Match Corporation, and these audits had been filed with 
the referee bankruptcy. 
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The audit made Price, Waterhouse Co. revealed annual net 
earnings the International Match Corporation for the years involved 
approximately $8,000,000, whereas the defendants had certified 
the net income for 1929 and 1930 respectively have been excess 
$20,000,000. 

The plaintiff relies largely upon the case Ultramares Corporation 
342.) that case certificate was made Touche, Niven 
Co., who were public accountants, the effect that they had ex- 
amined the accounts Fred Stern Co., Incorporated, and the cer- 
tificate stated ‘‘that the annexed balance sheet accordance there- 
with and the said statement, our opinion, presents true 
and correct view the financial condition Fred Stern Co., 
December 31, 1923.’’ 

The lower court, the Touche Case, held the accountants liable for 
negligence and not liable for fraud. Both sides appealed, and Judge 
Cardozo reversed both holdings and found that the accountants were 
not liable for negligence, but were liable for fraud. that sylla- 
bus reads follows: 


action for damages for fraudulent misrepresentations 
accountants, brought person making advances relying certified 
balance sheet, dismissal without submission jury held error. 

evidence indicated that, certifying the correspondence 
between balance sheet and accounts, the defendant accountants made 
statement true their own knowledge when they had knowledge 
the 


certified public accountants examine the books and records 
corporation and certify that the balance sheet reflects the true condi- 
tion the books and records examined, and there substantial varia- 
tion between the balance sheet and such books and records, action 
would doubt lie against the accountants, where the certification was 
made knowingly, where there was pretense knowledge when 
fact they had knowledge. 

the instant case, however, the certificate made Ernst Ernst 
clearly states that based both upon examination records and 
upon statements received from abroad with respect the foreign con- 
stituent companies. The language used these certificates gives rise 
the indisputable inference that the accountants had not examined 
the books and records the foreign constituent companies. 

The record does not establish fraud any false fraudulent state- 
ments relation the examination actually made the books and 
records this country. not think that the defendants can 
charged with fraud under these certificates the very language used 
therein, when they fact disclose that some the information and 
statements came from abroad. obvious that the accountants 
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this case could not know whether not the information from abroad 
was accurate inaccurate, and, inasmuch they disclose that these 
certificates were based partly upon information received, there was 


pretense his knowledge the information received which would 
make defendants liable. 


the judgment the common pleas court affirmed. 
Judgment affirmed. 


FILLING AMOUNT CHECK 


Roberts Rider, Court Appeals Kentucky, Rep. (2d) 


woman signed check blank and delivered her agent 
with instructions fill out for sum not excess twelve 
hundred dollars and deliver the payee. The agent filled the 
check out for three thousand dollars and delivered the payee, 
who was unable collect from the drawee bank. was held that 
the payee was entitled enforce the check against the drawer 
the absence notice any limitation the agent’s authority 
the amount which might written into the check. 


Action Maude Roberts against Mollie Rider. 
favor the defendant, the plaintiff appeals. 
Judgment reversed, and cause remanded accordance with opinion. 
Williams, Mt. Vernon, and Blue, Jr., Marion, for 
appellant. 


Bird, Mt. Vernon, and Walker, Lancaster, for ap- 
pellee. 


From judgment 


CREAL, C.—On about June 1928, Mrs. Lou Pennington de- 
livered Mrs. Maude Roberts check payable the latter the name 


Mrs. George Roberts signed purported been signed Mrs. 
Mollie Rider. The check reads: 


Mount Vernon. 


Vernon, Ky. June 1928. 


the order Mrs. George Roberts $3,000.00 Three thousand 
dollars. 


The check, except the signature, had been made out Mrs. Pen- 
nington. Mrs. Roberts deposited the check her account bank 
Marion, Ky., but when was forwarded the bank Mt. Vernon 
payment was refused, and the check was returned the bank Marion. 


NOTE—For similar decisions see Banking: Law Journal Digest (Fourth 
Edition) 
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the meantime, Mrs. Roberts had checked the bank Marion 
the extent the account, and, when the check was returned she was 
required and did reimburse the bank. Thereafter Mrs. Roberts in- 
stituted this action against Mrs. Rider the Rockeastle court 
seeking recover the amount the check. 

the close the evidence, the court sustained motion for di- 
rected verdict favor the defendant, and, from the judgment en- 
tered conformity with such verdict, plaintiff appealing. 

her original petition appellant (plaintiff) alleged that appellee 
(defendant) executed and delivered the check her for value, but, 
when presented for payment, payment was refused because appellee 
had not sufficient funds the bank pay same. answer appellee 
the allegations the petition. 

pleading styled ‘‘reply and plea estoppel’’ and way 
second amended answer, appellant alleged, substance, that ap- 
pellee signed her name the check and gave Mrs. Pennington 
with authority fill out for whatever amount she might desire 
see proper, constituting Mrs. Pennington her agent with authority 
fill out the check was later filled out; that appellee had been 
the habit and was her custom deliver checks blank checks 
signed her Mrs. Pennington and authorize the latter fill out 
such checks for whatever amount she might desire; that the check sued 
was delivered appellant for value after was completed and ap- 
pellant had knowledge, information, belief that Mrs. Penning- 
ton had was exceeding her authority making out the check for the 
amount contained therein, fact there was any such limitation placed 
upon Mrs. Pennington. She further alleged that, the time the check 
was drawn filled out, Mrs. Rider and Mrs. Pennington were engaged 
the business purchasing agents parters, and was the custom 
appellee deliver checks blank Mrs. Pennington with au- 
thority and directions fill out the checks for such amounts she 
might wish desire; that, after payment was refused the bank, 
she demanded payment thereof from Mrs. Rider and the latter 
several occasions agreed and promised pay same, but has failed and 
refused pay the check any part thereof. Appellee entered gen- 
eral denial all the material allegations appellant’s pleading. 

The facts disclosed the evidence are, substance, that Mrs. 
Pennington has established extensive business purchasing agent, 
doing shopping for others the city Louisville. Mrs. Rider often 
assisted her shopping and purchasing articles merchandise. 
also appears that Mrs. Rider had loaned advanced Mrs. Penning- 
ton various times sums aggregating something over $80,000 
least Mrs. Pennington had paid Mrs. Rider sums aggregating over 
the amount indicated. The evidence further indicates that Mrs. Rider 
was receiving good rate interest sums thus furnished. Appellant 
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and Mrs. Pennington times occupied the same apartment. Mrs. 
Roberts also advanced funds Mrs. Pennington, but the amount 
advanced her was negligible when compared with the sums advanced 
appellee. She was often the apartment with appellee and Mrs. 
Pennington and seemed have been acquainted with the latter’s sys- 
tem conducting her business. Appellant testified that appellee ad- 
mitted her that she had given Mrs. Pennington several checks signed 
blank. When shown the check controversy and asked whether 
was signed her, Mrs. Rider would not say positively that was her 
signature, but stated that looked like her signature. Appellant tes- 
tified that was Mrs. Rider’s signature; however, counsel for appellee 
makes question the genuineness the signature. 

According the evidence appellee, she seldom, ever, filled 
out check, but did sign checks after they were filled out would sign 
them blank and permit others fill them out. When asked con- 
the number checks which she had signed and delivered 
Mrs. Pennington before they were filled out, her answers were more 
less vague and indefinite, since she used the word ‘‘several,’’ ete. How- 
ever, she did finally say that she had given her three such checks 
the latter part June, but was positive she had given such check 
the first part June because she went Tennessee the latter part 
May and did not return until many days after the check con- 
troversy was given. this she was corroborated her sister. She 
testified that when she gave these three checks Mrs. Pennington she 
instructed her not fill them out for more than $1,000 $1,200 
the aggregate since she did not have more than the sum indicated 
her credit the bank. Mrs. Rider accounts for two these checks 
given, but her evidence indicates that the third check was not returned 
her. Appellant testified that Mrs. Pennington had given her check 
for $3,000 but took that check when she delivered her the check 
that she had notice knowledge any limitation 
placed upon Mrs. Pennington the amount that might inserted 
the check. 

Counsel for appellee are maintaining that the court properly in- 
structed the jury render verdict for appellee because appellant 
failed sustain the allegations the original petition that appellee 
executed and delivered the check her, but this overlooks 
the allegations the subsequent pleadings. 

Unquestionably appellee signed the check ap- 
pellee signed the check and placed the hands Mrs. Pennington 
with authority, expressed implied, fill out whom and for 
whatever amount Mrs. Pennington might desire, and she did fill out 
the check and deliver appellant, there merit this conten- 
tion made counsel, since Mrs. Pennington such 
would the agent appellee, and this would true even though the 
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check had been delivered under instructions from appellee that was 
filled out for lesser amount, appellant had notice knowl- 
edge such instructions. Thomson Peck, 217 Ky. 766, 290 
722. any the circumstances alleged appellant appellee 
signed and delivered Mrs. Pennington check which had not been 
filled out she suffered permitted her have possession such 
check, she and not innocent party should bear any loss occasioned 
such course conduct. prevailing rule all jurisdictions 
that, where one two innocent persons must bear loss, should 
borne the one whose acts and conduct made possible. Citizens’ 
Union National Bank Terrell al., 244 Ky. 16, W.(2d) 60. 

Clearly the evidence and natural and reasonable inferences 
drawn therefrom sustain the allegations appellant’s pleading made 
issue submitted jury under proper instruction. there- 
fore follows that the court erred directing verdict for appellee. 

Judgment reversed, and eause remanded for proceedings consistent 
with this opinion. 

Whole court sitting. 


NOTE ISSUED FOR CORPORATE STOCK 


Brownfield State Bank Hudson, Court Civil Appeals Texas, 
Rep. (2d) 140 


promissory note given payment for shares stock cor- 
poration, contrary constitutional statutory provision the 
effect that stock may issued only for money paid, labor done, 
property actually received, cannot enforced between the original 
parties. Such note, however, not absolutely void. bank, 
which purchases note this kind and subsequently renews and 
takes chattel mortgage security from the maker, may enforce 
the note and the mortgage against the maker. 


Action the Brownfield State Bank against Hudson. From 
judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Graves, Brownfield, for appellant. 

Lockhart Brown, Lubbock, for appellee. 


HALL, appellant bank sued appellee, Hudson, re- 
upon promissory note the sum $1,681.64, due and pay- 
able November 1928, with interest from maturity the rate 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1326. 
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per cent., and which contained provision for per cent. attorney’s 
fees. The appellant also declared upon chattel mortgage given 
secure said note, and prayed for foreclosure its mortgage lien. 

The defendant, Hudson, answered general demurrer, special 
exception, general denial, and for special answer alleged substance 
that March, 1920, the promoters the Stock Raisers’ Loan Company, 
which was then process organization, together with Hawley, 
the cashier the plaintiff bank, induced him subscribe for one hun- 
dred shares the capital stock corporation, for which exe- 
cuted his note the sum $1,000, said note being the only considera- 
tion for the issuance and delivery him the shares stock. That 
Hawley, the cashier the plaintiff bank, was present and knew that 
the note was the sole consideration for the one hundred shares the 
stock said corporation. That soon thereafter the promoters 
the loan company transferred and assigned said note the plaintiff 
bank, which took the note with full notice and knowledge the fact 
that plaintiff’s note was the sole vonsideration for the shares stock. 
That said note its maturity was renewed defendant, and various 
and sundry times since the renewals were again renewed, and that the 
note sued plaintiff renewal said original indebtedness evi- 
denced said $1,000 note which the bank acquired from the repre- 
sentatives the Stock Raisers’ Loan Company. reason said 
fact the note sued wholly void. That does not claim the capital 
stock the Cattlemen’s Loan Company, described plaintiff’s peti- 
tion, and tenders the same plaintiff. prays that the bank take 
nothing and for judgment the chattel mortgage lien upon 
the property described therein. 

Plaintiff filed supplemental petition, which consists general 
demurrer the defendant’s answer, general denial, and the allega- 
tion that the original note had long since been paid the defendant 
and was not included the note sued on. 

The court overruled the general demurrer, and the case was sub- 
mitted the jury upon one special issue, follows: ‘‘Did Haw- 
ley, the Cashier the Brownfield State Bank, the time the Bank 
the $1,000.00 note executed Hudson, know that said note 
had been executed payment for stock the Stock Raisers Loan 
Company?’’ This was answered the affirmative. 

Hudson, order secure the right open and close, filed writ- 
ten admission the execution the note and the chattel mortgage, and 
admitted the pledge the shares stock collateral security for the 
payment the note and that the bank was entitled recover unless 
defeated the matters and things set the defendant’s amended 
original answer. appears from the answer, the substance which 
‘is hereinbefore set out, the sole defense was the alleged invalidity 
the $1,000 note. The appellee claimed the note was invalid because 
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was executed and the stock issued violation the Constitution, 
art. 12, which follows: ‘‘No corporation shall issue stock 
bonds except for money paid, labor done property actually 

1925, art. also provides: ‘‘No corporation shall issue any 
stock whatever, except for money paid, labor done which reasonably 
worth least the sum which was taken the corporation, 
property actually received reasonably worth least the sum which 
was taken the 

The judgment the court was evidently rendered upon the theory 
that, because the original note for $1,000 was given payment for 
stock the corporation, was utterly void under the provisions above 
quoted from the Constitution and the statutes. 

held Washer Smyer, 109 Tex. 398, 211 985, 987, 
1320, and several cases following the rule there announced, 
that, while note given for stock under such circumstances unen- 
between the parties, neither the stock nor the note ut- 
terly void. The court said: ‘‘There declaration the constitu- 
tional provision that transaction which something other than money, 
property, labor received payment for the corporation’s stock, 
shall utterly void. prohibits such transaction and therefore 
makes unlawful, but that the extent which goes. se- 
curity accepted payment for the stock, such, for instance, 
note, which not property for such purpose, the Con- 
stitution does not say either that it, the stock issued for it, shall 
void. The acceptance the note payment for the stock and the 
issuance the stock are only interdicted. There essential 
difference between prohibiting certain form transaction—making 
unlawful, and declaring that it, with all securities, issuing out it, 
shall utterly void. distinction familiar the See 
Tex. Jur. 743, 115. 

Since the note was given for stock loan company which, 
the testimony shows, was organized for the purpose enabling cattle- 
men borrow money upon such securities they had, may assume 
that the corporation was authorized invest its funds such secu- 

Under the admission the plaintiff was prima facie entitled re- 
cover upon its note and have its mortgage lien foreclosed upon the 
property described. While the value the property not stated 
the mortgage, may assume that the bank considered sufficient se- 
curity. its supplemental petition the bank did not plead either 
ratification estoppel. The court did not err refusing the special 
issues requested the appellant. 

The only assignment necessary considered the first, which 
complains the court’s action overruling plaintiff’s general de- 
murrer the defendant’s answer. shown above, the defendant 
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alleged that the note sued was the result several renewals the 
original $1,000 note given for stock which the time former re- 
newal was combined, with another note which then owed the bank. 
The testimony the bank’s officers, well Hudson’s testimony, 
shows that the note sued was fact renewal several times removed 
from the original transaction. The uncontradicted testimony the 
witnesses that, while the renewal notes were credited with 
numerous Hudson, none the payments were applied 
either party the extinguishment any particular part the 
indebtedness. Where application made the time payment 
and part the debt valid and the remainder invalid, equity will 
apply the payments made that portion the debt which valid. 
Wingate Peoples’ Bldg., Ass’n, Tex. Civ. App. 416, 
999. 

think the appellee established his contention that the note sued 
herein was renewal of, and included, the $1,000 note originally 
executed. may admitted that, suit had been filed upon either 
the $1,000 note any renewal thereof, except the last, recovery 
the bank could have been defeated upon the ground that violated 
the constitutional and statutory provisions set out above; but the record 
shows that, the time the note sued upon was executed, Hudson also 
executed and delivered his chattel mortgage, giving lien upon head 
horses and mules, together with acres cotton, and pledged 
shares stock different corporation valued $400, additional 
security. 

The courts have construed note that secured lien upon 
property ‘‘property’’ within the meaning the constitutional and 
statutory provisions. General Bonding Casualty Ins. Co. Moseley. 
110 Tex. 529, 222 961; Tex. Jur. 744, and authorities cited. 

Parties contracts which are voidable, and even illegal, may 
subsequent agreement and the execution new contract purge the 
original its objectionable element. San Antonio Light Publishing 
Co. Moore, Tex. Civ. App. 259, 101 867; Armstrong 
Toler, Wheat. (U. 258, Ed. 468; ‘Clark Phelps, 
(Mass.) 296; Chadbourn Watts, Mass. 121, Am. Dec. 100; Stout 
Ennis, Kan. 706; Mitchell Lyman, 525; Faikney Rey- 
nons, Burr. 2069; Barnes Hedley, Taunt. 184. 

held Ramsay Crevlin (C. A.) 254 813, that, while 
the statute declares that stock issued violation shall void, 
does not follow that such stock void such sense that there re- 
mains locus poenitentae that such stock may not validated 
the subsequent payment and receipt the money for it. 

Since under the holding Washer Smyer, supra, the note was 
not utterly void, our opinion the execution the mortgage Hud- 
son conveying sufficient property apparently satisfy the renewal 
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note had the effect validating the obligation. had executed the 

mortgage the beginning, the validity the transaction could not 

have been questioned. The mere postponement providing the secu- 

rity for the note for several years does not lessen its effect. These 

facts all appeared from the appellee’s answer, and, since they consti- 

tuted defense, the court should have sustained the general demurrer. 
The judgment reversed, and the cause remanded. 


DEPOSIT TRUST FUNDS NOT ENTITLED 
PREFERENCE 


United Security Trust Co., Supreme Court Pennsylvania, 173 
Atl. Rep. 324 


deposit trust company another bank funds which 
the trust company holds trustee not entitled preference 
payment the failure the bank. 


the matter the United Security Trust Company, William 
Gordon, Secretary Banking the commonwealth Pennsylvania, 
possession. the first and partial account the Secretary Bank- 
ing, the North Philadelphia Trust Company filed exceptions. From 
decree dismissing the exceptions, exceptant appeals. 

Affirmed. 

Peck, White Forster and Samuel White, all Philadelphia, 
for appellant. 

Arthur Hagen Miller, Philadelphia, and Shippen Lewis, Sp. Dep. 
Atty. Gen., and William Schnader, Atty. Gen., for appellee. 


PER CURIAM.—The United Security Trust Company, located 
Philadelphia, was taken over the secretary banking the com- 
monwealth October 1931. that time, the North Philadelphia 
Trust Company had general deposit account with the United Security 
Trust Company the sum $35,731.30, designated ‘‘North Philadel- 
phia Trust Company, Trust Funds,’’ and the same time the United 
Security Trust Company had general deposit account with the North 
Philadelphia Trust Company the sum $36,501.11, designated 
Security Trust Company, Trust Subsequently the 
full amount the closed bank’s account the North Philadelphia 
Trust Company was paid over the secretary banking. the 
first and partial account filed the secretary banking receiver 
the United Security Trust Company common pleas court No. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Philadelphia county, the ‘‘North Philadelphia Trust Company, Trust 
Funds’’ account was treated ordinary deposit and was classified 
with other general deposit accounts. Exceptions the account were 
filed the North Philadelphia Trust Company the ground that 
the deposit constituted trust fund which should have been treated 
payable priority ordinary deposit accounts. The present appeal 
from dismissal the exceptions. 

Appellant’s (North Philadelphia Trust Co.) contention cannot 
sustained. There was nothing the relationship between appellant 
and the closed bank take the former’s account out the class or- 
dinary deposit accounts. The United Security Bank was not trustee 
but merely depository. Although trust relationship existed between 
appellant and the real owners the account question, this fact can- 
not give appellant any higher right than ordinary depositor against 
the institution which placed the funds for safe-keeping. This was 
clearly held Woodward’s Petition, 307 Pa. 485, 161 738, which 
denied any preference fiduciary who deposited trust funds 
general deposit account under his name receiver, and sought ob- 
tain priority payment when the depository failed. That case rules 
the present controversy adversely appellant’s contention, and makes 
further discussion the matter unnecessary. 

Decree affirmed appellant’s cost. 


BANK PROTECTED FIDELITY POLICY 


Maryland Casualty Co. American Trust Co., United States Circuit 
Court Appeals, Fed. Rep. (2d) 137 


banker’s blanket bond, protecting bank against ‘‘direct loss 
from any dishonest act its employees,’’ covers loss resulting 
from the act the bank’s president securing loans from the bank 
through straw men insufficient credit make their paper bank- 
able for the purpose speculating securities. 


Suit American Trust Company against Maryland Casualty Com- 
pany. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Newton Rayzor, Houston, Tex., for 

Lewis, San Antonio, Tex., and Edgar Monteith, Houston, 
Tex., for appellee. 


HUTCHESON, J.—This suit, brought recover losses stock 
loans, banker’s blanket bond insuring appellee against ‘‘direct 
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joss any dishonest act its employees,’’ issued ap- 
pellant February, 1929. The claim that Ikard, appellee’s presi- 
dent, secretly and covinously obtained funds the bank finance his 
stock market operations, carried other names, having persons, 
known him insolvent, execute notes, while keeping the fact 
and the fact his interest concealed from the bank. 

The District Judge, who tried the case jury waiver, found the 
facts plaintiff claimed them be, and gave judgment accordingly. 
This appeal challenges the the District Judge that the 
things the president did were dishonest acts, and his further conclu- 
sion that the bank suffered direct losses from them.* 

not denied that the matters occurred substantially plaintiff 
claims and the District Judge found they did; fact, the evidence 
all one way. shows that, desiring conduct secret market opera- 
tions with the bank’s money, Ikard from time time solicited and pro- 
each three persons without sufficient assets credit make 
their paper bankable join with him stock purchases, the notes 
made and the stock owned ostensibly the maker, but the 
transaction each the joint venture the maker and Ikard. 
shows that the facts his connection with and interest the loans, 
and the speculations they were made carry on, were sedulously and 
effectively concealed from the directors until long after the losses had 
occurred. There was proof, too, that Ikard directed and controlled 
the disposition and sale the collateral, and both the calling and pay- 
ing the loans. particular instances, over the protest the makers 
that they should sell the and pay the note, refused per- 
mit this done, holding out for rise and the secret profit which 
planned the ventures for. 

Appellant’s first claim that this secret speculation with the bank’s 
funds was not dishonest. There merit this claim. goes, 
think, without saying that dishonest for the president bank 
secretly obtain its funds for speculation, putting forward others 
worthy credit, while concealing from the bank his interest the 
transaction, and this whether not considered that this was 
borrowing the president without the express consent the directors 
within the prohibition the statutes. Insurance against dishonest acts 
insurance fidelity; intended to, does, guarantee openness 
and fair dealing the part the bank’s officers. intended to, 


Law. The obtaining Ikard the Trust Company’s 
money under the hereinbefore set out, and such purchase therewith 
such stock, was and ‘dishonest act’ within the meaning such bond. And 
this true whether considered from the standpoint the Texas statutes relating 
banks and banking (Title supra) otherwise. The placing the stock 
collateral secure the notes did not clothe with honesty. The subsequent action 
Ikard with respect such matters, particularly his concealment his con- 
nection with them, also constituted ‘dishonest act’ acts within the meaning 
such bond. The losses the Trust Company were direct losses within the meaning 
the bond.” Tr. 152. 
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does, underwrite that the bank’s officers shall act with common honesty 
and eye single its interests. guarantees that the bank shall 
all times have the benefit the unbiased, critical, and disinterested 
judgment the president regard the loans makes. specifically 
guarantees that the president bank will not engage secret opera- 
tions for speculative profit, with the bank’s money, making pre- 
tended loans others, these others, only means his prohibited ends. 
the transaction question, the bank not only did not have the 
benefit Ikard’s critical and disinterested judgment, was deliberately 
deceived his pretense and stealth. Under the plainest principles 
ordinary common honesty and fair dealing, his conduct was dishonest. 
First National Bank St. Petersburg Gussie Solomon (C. A.) 
F.(2d) 900; United States Co. Howard (C. A.) 
F.(2d) 382; American Surety Co. Shaw (C. A.) 550. 

Upon its other point, that the losses were not the direct result 
Ikard’s dishonesty, think appellant stands better. certain 
kind casuistry, certain subtlety ‘‘metaphysics, that fertile field 
delusion propagated may indeed discover lack 
direct causal connection between the dishonest obtaining the bank’s 
money and the loss which followed that obtaining, the admitted fact 
that, had the loans been promptly enough liquidated sale the col- 
lateral, there would have been little, perhaps no, loss. The law, how- 
ever, where fiduciary obligations have been breached, not subtle; 
sees with clearer view. holds that the dishonest and secret breach 
trust which money gotten taints the transaction throughout its 
That unless and until full and timely disclosure its get- 
ting purged the secret and dishonest stealth which was ob- 
tained, that stealth continues the responsible cause loss any 
it. Had the directors been fully advised about the loan any time 
before loss, particularly Ikard’s connection with it, and possessing 
that knowledge had honestly and deliberately elected approve and 
make the loan their own, the original secrecy its procuring would 
have been healed, and for losses thereafter occurring the bond would 
not have been responsible. Until, however, the fatal humor which 
characterized the borrowings was purged out them, continued 
there, responsible law and morals for losses the bank sustained 
those loans, even Ikard’s only connection with them had been their 
original dishonest procurement. 

But this not all. The evidence shows, not only Ikard’s original 
dishonest borrowing stealthy concealment his interest, but his 
continued unfaithful shepherding the borrowings his own in- 
terest. shows that not only failed managed them the bank’s 
interest liquidating them voluntarily, but, intent his secret profits, 
refused save the bank selling the collateral when the maker 
the notes demanded that done. The law would stultify itself if, 
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splitting infinitesimal hairs, gave color the claim appellant makes 
here. Bank insurance against direct loss through the dishonest acts 
its officers extends secret raidings bank president through 
loans from which the bank ultimately suffered loss. not defense 
that, had known the fact its president’s secret interest early 
enough, the bank might have extricated itself. hold otherwise would 
impose upon the bank, the price for the protection purchased, 
not only the premiums paid, but constant sleepless vigilance pre- 
vent loss the insurer. United States Co. Commercial Nat. 
Thorsby (C. A.) (2d) 950; Aetna Casualty Surety Co. 
Austin (Tex. Civ. App.) 285 951; Maryland Casualty Co. 
Farmers’ State Bank Trust Co. (Tex. Civ. App.) 258 584; 
United States Co. Howard, and American Surety Co. 
Shaw, supra. law, the secrecy and stealth which attended the get- 
ting the money the first place tainted that getting until the money 
came back the bank. law, the losses from the loans are the direct 
results that secrecy and stealth. 
The judgment the court was right. affirmed. 


SIBLEY, (dissenting)—The president doubt liable 
the bank both because was secret partner the transactions and 
because failed the duty diligence owed the bank’s business. 
But think this case against the Maryland Casualty Company fails for 
want proof. That company under its contract guarantor 
the diligence the debts the president, but only agrees in- 
demnify the bank for direct loss from the dishonest acts its em- 
ployees, including the president. The declaration does not even men- 
tion his failure more promptly close out these loans whereby the 
bank suffered losses. There room claim that that failure was 
dishonest, that his interests were then secretly opposed the bank’s, 
and there evidence that then concealed though knowing that 
the collection the loans the bank was relying his judgment. But 
the declaration alleges the only acts dishonesty the obtaining 
the loans. charges that the president himself advanced the 
moneys, and that the borrowers were then financially irresponsible and 
known the president, who willfully withheld the information 
from his fellow directors. These charges are not proven. granting 
the loans the bank acted, not its president, but through discount 
committee composed three directors, the president being one. Neither 
the three was sworn witness. There not syllable proof 
that the president recommended the loans, that made any representa- 
tion about them, was even present when they were passed on. For 
all that appears, the other two members, being quorum the com- 
mittee, may have authorized each loan its merits. The loans were 
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ordinary amounts. The borrower each case was dummy, but 
business man business. One was working for the bank its real 
estate department. Another was dealer securities earning about 
$2,000 per year. The third was man substantial property earn- 
ing from $8,000 $10,000 per year. The loans were not for gambling 
margins, but each case for the purchuase stock named the 
tendered demand note, attached security with power sell 
any time. Such transaction legitimate borrow money 
buy real estate. This purpose was well understood the time, for 
the bank’s teller, who not charged with any collusion, testifies that 
himself took the proceeds the loan each paid for the stock, 
and received from the seller for the bank. Each loan was regularly 
entered with its security the bank’s records, and was approved 
the board directors their next meeting. dividends the 
stocks were received the bank and applied the interest. The 
president did not get and was not get dime money until the 
bank was paid, nor was the maker any note so. The loans 
were good loans the atmosphere July, August, and September 
1929, and some them were closed out profit. That the presi- 
dent was secretly interested anticipated profits did not make them 
any the worse loans, though, already stated, did make him 
improper person handle their collection. There evidence that 
the bank would have considered them bad, would have refused them 
because the president’s ultimate interest. Certainly one intended 
any injury the bank any benefit the president the bor- 
rowers the bank’s cost. The transactions respects the president 
were not ingenuous, they were not proper, but seems they were 
not originally dishonest any fair sense. the president did not 
use his influence his vote the committee procure the loans, his 
mere hope profiting the transactions openly carried with the 
bank hardly dishonest. The bank’s president and its directors the 
committee cannot, they are doing, all holding their peace 
what actually transpired procuring the loans, put the loss this 
insurer innuendo and suspicion. The burden proof the 
bank. The loans were good enough until the stock market crash 
October, 1929, reduced the vaiue the collateral and broke the makers 
the note, and then only did any one express any dissatisfaction. 
cannot make dishonest act out the secret interest the profits 
property openly bought with loan made others, that was 
the only dereliction this president. putting out mind his 
concealment his interest and what may have been the bad faith 
his acts collector the paper after the crash, with the losses result- 
ing from that, for they are not sued for, and would not uphold large 
judgment they were. The judgment ought reversed. 
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GUARANTY PAYMENT NOTES BANK 


Citizens National Bank Lubbock Ivey, Court Civil Appeals 
Texas, Rep. (2d) 133 


selling notes belonging bank, the bank’s president has 
authority guaranty the payment the notes and one, who pur- 
chases notes reliance such guaranty, can enforce the contract 
guaranty against the bank. 

Ordinarily not within the powers bank guaranty 
the contracts obligations other parties. This restriction, how- 
ever, does not apply the case where bank selling commercial 
paper owned it. The bank authorized guaranty the pay- 
ment such paper incident its transfer and sale. 


Action Ivey against the Citizens’ National Bank Lub- 
and another. From adverse judgment, named defendant ap- 

Affirmed. 

Klett, Lubbock, for appellant. 

W.P. Walker, Crosbyton, for appellees. 


HALL, J.—The appellee Ivey sued Fowler maker and 
the appellant bank guarantor and indorser upon notes and 
series notes executed the sum $600 each, dated December 
30, 1921, payable the order Pattillo before the Ist day 
January 1933, 1934, and 1935, respectively, with interest from 
date per cent. per annum. The notes are secured vendor’s 
lien upon acres land Crosby county. 

The bank answered general demurrer, general denial, and denied 
under oath that executed caused executed its agent 
otherwise any contract guaranty indorsement, and denied that 
there was any consideration for said contract. 

There was written transfer the notes from the bank Ivey, 
executed the 20th day January, 1930, France Baker, president. 
The transfer describes the notes and the land for which they were 
executed part the consideration, and contains this recital: 
fore, know all men these presents: That Citizens National Bank, the 
payee and owner and holder said notes, for and consideration 
the sum Ten and no/100 dollars hand paid Ivey 
have sold, transferred and conveyed and hereby sell, transfer and 
unto the said Ivey, the County Lubbock, State Texas, 
the said notes and said lien and all liens and titles held and 
said 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§125. 
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There was introduced evidence letter, dated January 13, 1930, 
addressed appellee Ivey Slaton, Tex., signed France Baker, 
president the appellant bank, follows: ‘‘If you should decide that 
you want the $3,000.00 worth land notes was telling you about 
the farm south Lorenzo, you can let know any time. There are 
five these notes for $600.00 apiece, drawing eight per cent. interest 
per annum and the Bank here would guarantee you prompt payment 
interest and: principal when due.’’ 

There was trial jury, but the court directed verdict favor 
Ivey for the amount the principal, interest, and attorney’s fees, 
aggregating $2,283.60. From that judgment this appeal prosecuted. 

the first two propositions the appellant insists that the trial court 
erred overruling the bank’s special exception with reference guar- 
anty alleged plaintiff, because there allegation that the offer 
contained the letter written the president the bank the 
plaintiff January 13, 1930, the effect that the bank ‘‘would 
guarantee’’ payment, was ever accepted the plaintiff ever became 
part the written contract subsequently entered into and further 
the court erred overruling the bank’s special exception upon the 
ground that plaintiff failed allege that said letter constituted part 

These contentions are without merit. The letter received from Baker 
offering guarantee the payment the notes the appellee would 
purchase them the basis the suit. Plaintiff alleges that was in- 
duced this letter purchase the three notes; that paid valuable 
for them; that the bank indorsed each the notes and 
guaranteed the payment thereof maturity; that received the money 
which plaintiff paid consideration for the notes; that thereafter 
the bank and its officers paid the appellee notes Nos. and both 
principal and interest, together with the interest the other three 
notes January 1932. 

The rule that, contract already existence and its pay- 
ment guaranteed third party, notice the acceptance 
the guaranty necessary. Shropshire Smith (Tex. Civ. App.) 
174; Austin Guaranty State Bank (Tex. Civ. App.) 300 
129, 132; Hart Wynne (Tex. Civ. App.) 848; Brandt, 
Suretyship, 193. 

also the well-established rule that formal notice the accept- 
ance offer guaranty not necessary where the guarantee acts 
and the guarantor has information such action. American 
Surety Co. Whitehead (Tex. Com. App.) W.(2d) 958; Tex. 
Jur. 158, 27; Friedman Peters, Tex. Civ. App. 11, 572. 

The plaintiff alleges that, after the receipt the letter offering 
guarantee the payment the notes would purchase them, 
went the bank, and the deal was closed with two the bank’s offi- 


f q 


866 THE BANKING LAW JOURNAL 


cials, and paid them $3,000 consideration; that being the face value 
the notes. This sufficient allegation absolute guaranty. 
sufficiently alleged that purchased the notes the request 
France Baker, the president the bank, and, that practically all 
the active officers the bank had actual notice his action closing 
the deal. Under such circumstances other notice acceptance was 
Tex. Jur. 155, 23; Id. 157, 25. 

What has been said disposes the third and fourth propositions. 

its fifth proposition the appellant bank insists that the court 
erred permitting France Baker, the president, testify with refer- 
ence the transaction response the question follows: What 
conversation conversations did you have with any the persons 
named response interrogatory No. prior the time the 
transfer the said Fowler notes from the said bank Ivey, 
giving the substance such conversations and stating with whom?’’ 
Answer: ‘‘On date prior the date sale and transfer the Fowler 
notes Mr. Ivey, came into the bank. told him about said notes, 
that would like cash them him they were long maturity 
for the Bank carry. then told Mr. Stephens, active vice 
president, who was present while Mr. Ivey was there, that could 
probably sell the Fowler notes Mr. Ivey our guarantee pay- 
ment, the notes matured, and discussed the matter detail with him, 
which agreed and told Mr. Ivey that bought the notes the 
Bank would pay him the principal and interest they became due. 
Mr. Stephens also told him the same. Also told Mr. Hardwich, the 
Secretary the Board Directors, how the deal was and attested 
the transfer Secretary the Board. told Mr. Arnet that could 
get out the bank another set the land notes took the 
Dalton deal and that Mr. Ivey would back the bank next day and 
let know would purchase them not.’’ 

The objection was made this testimony that the statements are 
not alleged basis for recovery and because there allegation 
evidence that these officers were authorized enter into any kind 
guaranty payment. This testimony was admissible the first place 
part the res gestae. was also admissible upon the issues 
estoppel and apparent authority the officers and the bank guar- 
antee the payment the notes. 

Further objection was made the answers Baker the 
sixth and thirty-seventh interrogatories, which testified that, prior 
and the time the transfer the notes from the bank Ivey, 
the latter had conversation with Stephens, active vice president 
the bank, who told Mr. Ivey the bank would guarantee the payment 
the notes and interest they matured. For the reasons stated above, 
this testimony was also admissible. 
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The remaining propositions challenge the action the court 
(1) the president, Baker, had authority guarantee the vay- 
ment the notes; (2) was not shown that the board directors 
authorized Baker Stephens any other officer guarantee their 
payment; and (3) because the proceeding was ultra vires and void. 

think these contentions are without merit. USCA 24, relat- 
ing the corporate powers national banks, authorizes its board 
directors regulate the manner which its property shall trans- 
ferred, its general business conducted, and the privileges granted 
law exercised. authorizes the exercise its duly authorized 
officers all such incidental powers shall necessary carry 
the business banking, discounting and negotiating promissory 
notes and other evidences debt. There authority the effect that 
the president national bank will presumed have authority 
guarantee notes third parties held and sold the bank where 
not shown that the purchaser had any notice the contrary. 

held People’s Bank Manufacturers’ National Bank, 101 
181, Ed. 907, that, where the vice president national 
bank contemporaneously with the sale the notes certain other 
bank guaranteed their payment, the latter bank could rightfully pre- 
sume, without inquiry, that the vice president had authority exercise 
the guaranty, and this case expressly announces the doctrine that 
national bank may indorse guarantee negotiable paper trans- 
ferring discounting the ordinary course business. This 
doctrine has been reasserted Commercial National Bank Pirie 
(C. A.) 799; Bowen Needles National Bank A.) 
Ed. Thomas City National Bank, Neb. 501, 943, 
263; Farmers’ Miners’ Bank Bluefield National Bank 
(C. A.) F.(2d) 83, certiorari denied, 271 669, Ct. 483, 
Ed. 1142. 

The record shows that these notes been purchased and were 
owned the appellant bank prior the time their transfer Ivey. 
Where all the parties engaged the transaction were privies and agents 
the defendant, there were any defect authority their part, 
the retention and enjoyment the proceeds the transaction their 
principal constituted acquiescence and ratification effectual 
would have the most formal authorization advance the most 
formal ratification afterwards. These facts conclude the defendant 
from resisting the the plaintiff. different result would 
reproach our jurisprudence. Whart. Ag. 89; Bigelow 
117; Kelsey Bank, Pa. 426; Allis-Chalmers Mfg. Co. Citizens’ 
Bank Trust Co. (D. C.) F.(2d) 316; Dexter First Guaranty 
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Bank al. (Tex. Civ. App.) 180 1172; Farmers’ State 
Bank Merkle First State Bank Abilene (Tex. Civ. App.) 260 
664; First Guaranty State Bank Cross Plains Liberty Na- 
tional Bank Waco (Tex. Civ. App.) 260 660, which 
said, though bank president had authority negotiate and guar- 
antee payment certain notes, the bank ratified the transaction and 
accepted the benefits thereof, the bank bound the terms the 
transaction. the same effect, see 596; First National Bank 
Greenville Oil Cotton Co., Tex. Civ. App. 645, 828. 
The record shows that Ivey paid $3,000, being the face value the 
notes, the time they were assigned him, and that bought them 
upon the solicitation Baker, the president the bank. The written 
transfer and guaranty imports consideration, even though the con- 
sideration $3,000 did not really exist. About $2,200 the money 
paid them still its possession. has appropriated the proceeds 
the sale its own use and benefit and has not tendered any part 
thereof into court. 

are not prepared assent the contention that the act the 
bank guaranteeing the notes which owned, which were transferred 
for valuable consideration, ultra vires. express provision 
the statute may transfer its property. Buying and selling negotiable 
paper part the incidental powers and regular business bank. 
But, even admitted that the transaction was ultra vires, the 
contract being executed the part Ivey and the bank having re- 
ceived and appropriated the proceeds, cannot retain the proceeds and 
interpose the defense ultra vires when sued upon its contract. 

said Supreme Court Law, 2537, 24: ‘‘The doctrine ultra 
vires, when invoked for against corporation, should not allowed 
prevail where would defeat the ends justice work legal 
Union Co. Murphy’s Flat Fluming Co., Cal. 620; Morris 
Barlow, [20 Am. Rep. 504].’’ 

said Tex. Jur. 901, 259: ‘‘It well established that both 
the corporation itself and anyone dealing with may estopped from 
denying its contractual capacity engage the transaction ques- 
tion. Certainly the contract within the general scope the cor- 

porate powers and the prohibition merely against the mode its 
execution valid against the corporation which has received 
benefits from favor opposite party who has fully complied 
with the obligations his part. Many authorities further and hold 
that where the transaction has not been specifically prohibited stat- 
ute, the acceptance and retention direct benefit from the contract 
raises estoppel both against the corporation itself and anyone con- 
tracting with the 
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Id. 331, has this discussion ultra vires: ‘‘It appears the fore- 
going pages that ultra vires transaction not binding the cor- 
poration where merely executory but where the contract has been 
executed the opposite party and especially where the corporation 
has accepted and has retained the benefits the contract, the company 
estopped from questioning the transaction being outside the cor- 
porate 

The bank absolute guaranty payment bound itself for the 
amount due upon each note and interest the maturity thereof. 
Whether the indorsement Baker added anything the rights 
the plaintiff matter which deem unnecessary discuss length. 
Since the bank had agreed pay the notes they matured, with in- 
terest the unmatured obligations, and had previously paid the first 
two notes upon presentation, our opinion that the question no- 
tice nonpayment not the case. Ivey testified that took all 
the notes the bank the maturity the first the five notes 
January 1931, and that the first note was then paid, together with 
the interest due all the notes, that sent the remaining four 
notes the bank upon the maturity the one due January 1932, 
and that was paid and all interest due the others. Afterward 
wrote the bank calling its attention the fact that was indorser and 
guarantor the remaining notes and thereafter December 21, 1932, 
the bank’s attorneys disclaimed liability the part the bank upon 
the remaining notes. About month thereafter drove from his home 
Hill county Lubbock interview the bank’s attorneys, who re- 
fused pay the remaining notes, and thereafter drove Shallow 
Water see Fowler, the maker, who refused pay them and told him 
file suit. notice were necessary, this sufficient. 

Under the pleadings and evidence, other judgment could have 
been rendered, and the court did not err directing verdict. 

The judgment affirmed. 


INDORSEMENT PAYMENT INSTALL- 
MENT NOTE 


Southwest Joint Stock Lank Bank Northcott, Missouri Court 
Appeals Rep. (2d) 458 


There law which requires that the payment installment 
due promissory note shall indorsed upon the note and the fact 
that there such indorsement not, itself, evidence that any 

particular installment has not been paid. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1126. 
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Suit the Southwest Joint Stock Land Bank against North- 
and others. Judgment for plaintiff, and defendants appeal. 

Reversed and remanded. 

Waldo Edwards and John Goodson, both Macon, for ap- 
pellants. 

Jerry Jeffries, Moberly, for respondent. 


REYNOLDS, C.—This cause originated the circuit court Macon 
County. The petition was fied July 27, 1932. suit for 
alleged balance due upon promissory note for $9,000, executed 
appellants the day January, 1925, the Equitable Joint 
Stock Land Bank, afterwards, October 10, 1926, assigned said 
Land Bank the respondent. was payable sixty-five semiannual 
installments $315 each—except the last, which was for 
which said installments were due one each the Ist days January 
and July each year, until all were paid. The last installment was, 
the terms said note, due January 1958. was pro- 
vided the terms said note that, case default the payment 
any installment, then any time thereafter during the continu- 
ance such default, the legal holder thereof might, without notice, 
declare the whole debt immediately due and payable. 

appears that, the time the execution said note, the ap- 
pellants secured the payment thereof the execution deed 
trust conveying certain lands which they were the owners trustee 
named therein trust with power sale. The petition alleges the ex- 
ecution said note and the assignment thereof 
alleges that, thereafter, appellants made default the payment the 
installment falling due thereon July 1931; that respondent thereupon 
declared the whole debt immediately due and payable; that, such 
time, there was due upon said note the principal sum $8,612.21; that 
foreclosure was thereupon had the deed trust securing the pay- 
ment said note; that the lands conveyed thereby were sold Sep- 
tember 19, 1931, which sale the same brought the sum $6,000; 
and that said sum was credited said note, leaving balance due 
thereon such time $2,763.40, for which, with interest thereon 
the rate per cent. per annum, judgment was asked. The appellants 
made answer the petition said suit two counts, each which 
they admitted the execution the note and deed trust, the assign- 
ment thereof respondent, and the sale the land described said 
deed trust thereafter the trustee, and each which they ten- 
dered general denial all other allegations thereof. Other de- 
fenses were interposed each the said counts, some which were 
their nature equitable; and, upon such equitable features, affirmative 
relief was sought. Such defenses, the view take this appeal, 
are not necessary set out. 
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Upon trial had before the court without jury, April 25, 1933, 
during the regular April term the court, the respondent introduced 
the note sued upon, with the credits indorsed thereon, and rested. The 
appellants thereupon interposed request for declaration law 
the court the nature demurrer the case made respondent, 
which was the court refused. Thereupon, the appellants introduced 
their evidence, which was followed other evidence the respondent 
rebuttal. the close the whole evidence, the appellants again 
requested instruction for directed finding their behalf, which 
was again the court refused. 

The cause being submitted the court, found the issues for the 
respondent and ordered judgment for the respondent the sum 
$2,763.40 with interest per cent. From such judgment, after un- 
successful motions for new trial and arrest, this appeal prosecuted. 


Opinion 


Among the errors assigned appellants this appeal one 
the effect that the court erred refusing their request for directed 
findings, both the close respondent’s case and the close the 
whole case; another the effect that the finding the court was un- 
authorized and against the evidence and that the court committed error 
finding for the respondent; and another the effect that the court’s 


judgment and decree was against the weight the evidence and there- 
fore erroneous and against the law and therefore erroneous. 

support their contentions, the appellants urge that respondent 
failed make submissible case the mere introduction the note 
with the indorsements certain payments thereon and that such was 
not sufficient and did not show any default payment the install- 
ment due July 1931, alleged respondent’s petition, which 
default the entire indebtedness said note might, the option 
respondent, have become due and payable the time the institution 
this suit the rendition the judgment herein. The contention 
appears well taken. The mere fact that installment does not 
appear indorsed upon note paid not sufficient show that such 
payment has not been made. has tendency prove it. There 
law requiring that payment, made, shall, when made, indorsed 
upon the note. Miller, Mo. App. 153. There must 
independent evidence show the default. Without such default, re- 
spondent had right judgment upon any installment said note 
that was not, the time said judgment, due upon the face the 
note and unpaid. The judgment did include many such installments 
that were not due upon the face the note, and default the pay- 
ment any previous installment was shown. follows that the judg- 
ment appealed from must therefore reversed. becomes unneces- 
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sary, upon this appeal, consider other defenses made points pre- 
sented the briefs. The judgment accordingly reversed and the 
cause remanded. 


PUBLIC DEPOSIT NOT ENTITLED 
PREFERENCE 


State rel. Fulton, Superintendent Banks, Main, Sheriff, Supreme 
Court Ohio, 191 Rep. 742 


Funds held sheriff his official capacity and deposited 
bank are not entitled preference payment over other de- 
posits upon the failure the bank. The fact that the sheriff 
trustee the funds deposited does not constitute the bank 
trustee. 


Syllabus the Court 


presumed general its nature. 

When trustee properly deposits trust funds bank they are 
not thereby impressed with new trust solely reason their original 
trust nature. 

sheriff who makes such deposit not entitled preference 
the event the subsequent insolvency the bank. 


Error Court Appeals, Delaware County. 

Certified Court Appeals, Putnam County. 

Action Veley Main, Sheriff Delaware County, against Ira 
Fulton, Superintendent Banks, charge the liquidation the 
Deposit Banking Company, and action Wilson Crawfis, Sheriff 
Putnam County, against Ira Fulton, Superintendent Banks, and 
the Bank Ottawa Company. the first case the court common 
pleas and the Court Appeals rendered decrees for plaintiff, and the 
State, the relation the Superintendent Banks, brings error. 
the second judgment for plaintiff was reversed the Court 
Appeals, and plaintiff brings 

Judgment Court Appeals reversed the first case, and af- 
firmed the second case. 

These cases were presented together, and involve similar questions. 

the Delaware county case Sheriff Veley Main instituted 


declare trust and preference with reference the sum 


$3,300 deposited him his general account with the Deposit Bank- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §146. 
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ing Company. the agreed statement facts this was 
money obtained from certain real estate which the court had ordered 
sold for the payment delinquent taxes. The decree the court 
common pleas was favor the plaintiff. Upon appeal the Court 
Appeals rendered similar decree. The case this court reason 
the allowance motion certify. 

the Putnam county case Sheriff Wilson Crawfis filed action 
asking judgment for balance $2,132.90 consisting various funds 
deposited him from time time his general account with the 
Bank Ottawa Company. When the case came trial jury was 
waived. The court rendered judgment favor the plaintiff for the 
full amount, and also decreed trust and preference with reference 
thereto. Upon the prosecution the proceedings error, the Court 
Appeals reversed the judgment and decree the common pleas court 
and entered final judgment for the defendant. The case was then cer- 
tified this court the ground that the decision with 
that the Delaware county case. 


No. 24627: 

John Bricker, Atty. Gen., Roth Crabbe, Columbus, and 
Humes and Cupp, both Delaware, Ohio, for plaintiff 
error. 

Winston Hill, Delaware, Ohio, for defendant error. 


No. 24823: 
Joseph Labadie, Ottawa, Pros. Atty., for plaintiff error. 
John Bricker, Atty. Gen., and Williamson, Napoleon, 
for defendants error. 


WEYGANDT, J.—The operative facts each case are simple 
and require extended treatment. Each plaintiff occupied the office 
sheriff his each had account with his bank, and carried 
simply his own name sheriff; into his account each currently 
deposited and subsequently withdrew therefrom the various moneys 
that passed through his hands reason his official duties; and, 
furthermore, neither made special contract with reference the re- 
lationship existing between himself and his bank. Counsel agree that 
each sheriff received his money the capacity trustee for the in- 
dividuals for whom was held. But important note that these 
are not actions between the sheriffs and their cestuis que trustent; 
neither are they actions between these cestuis que trustent and the 
banks. must all times kept mind that they are actions simply 
between the sheriffs and their banks now the hands the superin- 
tendent banks for liquidation. course, each sheriff could have 


‘entered into definite trust relationship between himself and his bank 


irrespective whether the funds passing through his hands were held 
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him trust. But such situation involved the instant cases. 

Under the here existing, what was the relationship be- 
tween the sheriffs and their banks? Was that trustee and cestui 
que trust, was merely that debtor and creditor? Was new 
trust relationship automatically created between the sheriffs and the 
banks because the single fact that such relationship already ob- 
tained between the sheriffs and the various persons for whom these 
moneys were held? urged the sheriffs that the situation con- 
trolled section 12875, General Code, the pertinent part which 
reads follows: ‘‘Nor shall the provisions section 12873 make 
unlawful for county auditor, county treasurer, probate judge, sheriff, 
clerk courts, recorder, deposit fees and trust funds coming into 
their custody such officers above, until such time said afore- 
said officers are required make payment the official earnings 
their offices, deposited, into their respective fee funds required 
section 2989, and until such time the trust funds, held them 
their official capacities, may paid the person, persons, firms, 
corporations, entitled same, and any interest earned and paid upon 
said deposits shall apportioned to, and become part said fees 
trust funds, and shall instance accrue to, and received by, the 
official making said deposits, for his own However, from study 
this language readily apparent that the mere authorization 
deposit trust funds does not any manner control the nature the 
relationship between the sheriff and the bank. Furthermore, creates 
depositary for sheriff. 

fundamental rule trust and banking law that deposit 
bank, unless appear otherwise, will presumed general 
one; thus, deposit the account the depositor without being com- 
plicated special contract, when, how, whom under what 
posit; any other kind deposit claimed have been made, 
should specially set forth what sort deposit is. Jur. 380; 
Bank Marysville Windischmuhlhauser Brewing Company, Ohio 
St. 151, 1054, Am. St. Rep. 660. Inasmuch the instant 
involve special contract, the deposits are presumed gen- 
eral. 

also general rule law that the mere fact that the funds 
deposited bank are held the depositor fiduciary capacity 
does not, they were properly deposited, impress upon them trust 
the hands the bank entitle the depositor preference 
the event the insolvency the bank. Perry Trusts, 175; 

103 Ind. 562, 911; Shaw Bauman al., Ex’rs, Ohio St. 
25. 

the case Officer Officer, 120 Iowa, 389, 947, 


i 
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Am. St. Rep. 365, the deposit was made the name the executor 
such. The third paragraph the syllabus reads: executor 
makes general deposit trust funds solvent bank, neither 
nor the cestui que trust, case failure the bank, has any prefer- 
ence over other creditors, though the bank knew the character the 
deposit.’’ 

the same effect the following syllabus the case Paul 
Draper, 158 Mo. 197, 77, Am. St. Rep. 296: ‘‘A fund de- 
posited bank guardian and curator minors known the 
bank deposited him trustee for them, can not paid 
preference the claims other depositors, unless there some- 
thing the the deposit constitute special de- 
posit (that is, something which precludes the bank from mingling 
with the general moneys the bank), for was general deposit the 
title thereto passed the bank and the relation debtor and creditor 
between the bank and guardian was created, and not that trustee and 
cestui que 

like import the following language the syllabus the case 
People rel. Nelson Home State Bank, 338 179, 170 
205: general deposit deposit generally the credit the de- 
positor, drawn upon him the usual course the banking 
business, while special deposit deposit for safe-keeping, re- 
turned intact demand for some specific purpose not contemplat- 
ing credit general account; and deposit bank presumed 


facts that funds the hands fiduciary are deposited 
trust funds and that the depositor described the passbook words 
indicating his fiduciary character not, alone, render the deposit 
special, and the absence evidence making the deposit special the 
depositor becomes the bank and stands upon the same foot- 
ing other and entitled preference, the bank simply 
becoming indebted him his representative capacity.’’ 


Counsel for the plaintiffs rely upon the decision this court the 
Ann. 1913D, 387, which the court impressed trust upon the 
funds deposited bank trustees. However, that case distin- 
guishable from the instant cases that the trustees were held have 
authority make general deposit. 

Consistent with the foregoing views the judgment the Court 
Appeals the Putnam county case affirmed, and that the Dela- 
ware county case reversed and final judgment entered for the plain. 
tiff error. 

Judgment reversed cause No. 24627. 

Judgment affirmed cause No. 24823. 


1 
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RULE LOST SAVINGS ACCOUNT 
PASSBOOKS 


Smith Republic National Bank Trust Co., Court Civil Appeals 
Texas, Rep. (2d) 552 


savings account rule the effect that the bank will not 
liable making payments person other than the depositor, 
possession the passbook, unless the depositor has notified the bank 
writing that the book has been lost stolen, reasonable rule 
and will protect the bank making payments one not entitled 
thereto, provided the bank has used proper care. 


Suit Mable Smith and another against the Republic National 
Bank Trust Company. Judgment for defendant, and plaintiffs bring 
error. Affirmed. 

Edgar Hartsfield, Dallas, for plaintiffs error. 

Owen Lewis and Eugene Bogory, both Dallas, for defendant 
error. 


HIGGINS, March 23, 1931, Mable Smith, ignorant and 
illiterate negro woman, deposited $150 the savings department 
the Republic National Bank Trust Company Dallas. Clarence 
Holloway, negro man, went the bank with her. The deposit was 
received John Campbell, employee the bank charge 
accepting new accounts. 

Because Mable Smith’s inability read write, the deposit was 
made the name Wade Erwin, brother Mable Smith. Holloway 
signed Erwin’s name upon the signature card and ledger sheet Mable 
Smith’s request. Campbell did not know Holloway was not Wade 
Erwin. Campbell thought the man was Wade Erwin. Passbook was 
issued the name Wade Erwin and delivered Mable Smith. She 
took the book home and hid under mattress. She was working 
woman, and during her absence from home the back door was left un- 
locked. July 1931, she discovered the book was missing. Upon 
inquiry the bank, she ascertained the account had been closed 
withdrawals $145 March 27, 1931, and June 27th, and the 
passbook taken the bank. was shown that Wade Erwin did 
not make the withdrawals. The receipts for the withdrawals bore the 
signature Wade Erwin the same handwriting upon the signa- 
ture card and ledger sheet. Cott, teller the bank’s savings 
department, paid out the moneys, but had independent recollection 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1276. 
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the withdrawals. Holloway lived short distance from Mable Smith 
and Wade Erwin, and very evident Holloway unlawfully obtained 
possession the passbook and withdrew the money. The appellants 
contend. 

The passbook contained certain rules and regulations and among 
these are the following: 


Savings Depositors: The Republic National Bank and 
Trust Company Dallas will receive deposits its Savings Department 
and permit withdrawals thereon the following terms and conditions, 
which the customer assents using the bank’s facilities: 

the officers and agents the bank may not able identify 
every depositor, and the possession the depositor’s passbook may, 
improper hands, tend mislead said officers and agents making 
payments, payment made the Bank one holding the passbook shall 
binding the owner the account, unless such owner has, prior 
such payment, notified the Bank writing that the book has been 
lost, stolen destroyed, and requested the Bank not make payment 
presentation said book. 

personal signature which has been given the Bank each 
depositor the agent such depositor one its used for this 
purpose, and which corresponds number with this book, evidences 
the consent such depositor agreement bound the terms 
and conditions enumerated above, and such changes, additions, elimina- 
tions and variations may have been, are shall duly made 


The bank had notice the loss the book until after July 
1931. 

Upon refusal the bank pay them the sum deposited, Mable 
Smith and Wade Erwin brought this suit recover such sum from the 
bank. instructed verdict was returned favor the bank. 


Opinion 

unnecessary determine whether the bank, regardless the 
question negligence upon its part paying out the money, pro- 
tected the notice the passbook making valid payments any 
person holding the book and the fact that the deposit was paid out be- 
fore the bank was notified the book’s theft. 

doubt bank can thus completely relieve itself its obliga- 
tion exercise ordinary care and diligence prevent payment the 
wrong person. title, Banks and Banking, 916 and 919. 

But the rule reasonable one, and protects the bank making 
payment the wrong person who produces the book, and the bank has 
exercised the proper care. Same authority, 918. 

This not the case checking account paid out upon checks 
which the depositor’s signature had been forged. 

The parties were all unknown the bank. The money was paid 
the person who produced the book, who was with Mable Smith when 
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the deposit was made, and who signed Wade Erwin’s name upon the 
signature card and ledger sheet Mable Smith’s request. The signa- 
tures upon the withdrawal receipts corresponded with, and fact were 
the same as, the signature given when the deposit was made. Under 
the the bank had every reason suppose payment was 
being made the proper person. There nothing upon which base 
finding that the bank was negligent making the payments 
Holloway. 

The verdict favor defendant was properly directed. 
869, 918; Cosgrove Provident Inst. for Savings, Law, 
653, 617; Langdale Citizens’ Bank, 121 Ga. 105, 708, 
341, 104 Am. St. Rep. 94, Ann. Cas. 257; Commonwealth 
Bank Goodman, 128 Md. 452, 1005; Fourth Central Trust 
Co. Rowe, 122 Ohio St. 170 439; Reynolds People’s Trust 
Guaranty Co., 154 332; Misc. 433; Mercantile Savings 
Bank Appler, 151 Md. 571, 373; Highfield First Nat. Bank, 
Ga. App. 431, 165 135; Bulakowski Philadelphia Savings 
Fund 270 Pa. 538, 113 553; Wilson Citizens’ Southern 
Bank, Ga. App. 654, 239. 

Affirmed. 


PURCHASER LIBERTY BONDS NOT 
ENTITLED PREFERENCE 


Kershaw Jenkins, Circuit Court Appeals, Fed. Rep. (2d) 
647 


depositor drew check for ten thousand dollars against his 
deposit and delivered the bank with instructions purchase 
liberty bonds, register them the depositor’s name and hold them 
for safe-keeping. The bank gave the depositor receipt. had 
plenty liberty bonds hand but did not cause any 
registered the depositor’s name, nor did set aside any par- 
ticular bonds belonging the depositor. Upon the failure 
the bank, was held that the depositor was not entitled 
preference. 


Suit Jenkins against Kershaw, receiver the Com- 
mercial National Bank Independence, Kan., and another. After 
plaintiff’s death, his administratrix, Helen Jenkins, was substituted 
party plaintiff. From decree granting plaintiff partial relief, 
defendants appeal, and plaintiff cross-appeals. 

Reversed and remanded, with instructions. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Chester Stevens, Independence, Kan., for appellants and cross- 
appellees. 

Walter MeVey, Independence, Kan. (W. Banks and 
O’Brien, both Independence, Kan., the brief), for appellee and 
cross-appellant. 

BRATTON, J.—H. Jenkins instituted this equitable action 
against the receiver the Commercial National Bank and the Security 
National Bank, both Independence, Kan., establish preference 
claim $10,000, with interest, against the assets the Commercial 
National Bank. 

Jenkins, furntiture dealer residing Independence, 
ness with the Commercial National Bank. had account 
with for more than twenty-five years prior the transaction in- 
volved here. During part December, 1929, throughout January 
and most February, 1930, his daily balances deposit exceeded 
$13,000. the 28th day February discussed with Guernsey, 
president the bank, the matter making investment bonds 
some kind. After some discussion finally decided buy Lib- 
erty bonds and have them registered. response inquiry 
whether the bank had such bonds available, Guernsey said, ‘‘We have 
lots them. How many you want?’’ Without inquiry 
ing the price, and without specifying the issue denomination de- 
sired, Jenkins agreed make purchase the sum $10,000 and 
thereupon drew check his account for that amount. was 
payable the order the bank. delivered Guernsey and 
received exchange receipt follows: 


Jenkins Ten Thousand ($10,000.00) Dollars 
United States Government Liberty bonds for safekeeping and sub- 
ject his order any time. 

National Bank, 
George Guernsey, 

Having safety deposit box, Jenkins expressed desire leave 
the bonds with the bank for safe-keeping. was assured that they 
would registered. ‘The check was charged his account. The 
bank drew and retained its possession check payable 
its own order for the amount; copy the receipt being attached 
it. The bank closed about two weeks thereafter, and its assets 
were placed the hands receiver. bonds were segregated 
set apart, and the only reference the transaction the records 
the bank was the cashier’s check with the attached copy the 
receipt. the time the bank closed, had cash hand excess 
$50,000, sight exchange the sum $690,000, and Liberty bonds 
$143,000 which $100,000 were known pledged. 
The record fails show whether the others were pledged free. 
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The entire assets the failed bank were purchased the Security 
National Bank August 30, 1930. 

preference claim was presented the receiver and disallowed. 
This suit followed, plaintiff alleging that the bank had fraudulently 
misrepresented the fact that had bonds; that the money was given 
the bank for the sole purpose buying bonds; that the assets 
were impressed with trust; and that the Security National acquired 
them with knowledge plaintiff’s claim. 

The court entered decree awarding preference claim $10,000 
with interest from March 16, 1933, the date thereof. Jenkins died 
three days thereafter, and Helen Jenkins, administratrix, was sub- 
stituted party plaintiff. Appellants subsequently perfected this ap- 
peal from that part the decree awarding preference claim, and 
appellee took cross-appeal from that part awarding interest, con- 
tending that interest should run from the date the transaction in- 
stead the date the decree. 

One seeking impress trust upon the assets insolvent 
national bank the hands receiver must establish fiduciary 
relationship between himself and the bank connection with the 
transaction giving rise the claim, must trace the trust fund 
property its original converted form into indenti- 
fiable property the possession the receiver. The trust res may 
traced for that purpose proof clearly showing that the assets 
the bank were augmented through the transaction, and, further, 
that the augmented fund was not depleted intermediate the transac- 
tion and insolvency the bank sum less than the amount the 
claim. Proof that the augmented fund was not depleted re- 
quired because trust does not survive depletion and attach itself 
subsequent accumulations. The equity such claim depends upon 
the effect the money property the cestui que trust had swell- 
ing the assets the hands the receiver. the transaction aug- 
mented the assets the bank, and the fund into which the trust 
res found its way was not subsequently reduced sum less than 
the amount the amount the claim, the assets the hands 
the receiver for distribution are increased that amount, and does 
injury unsecured creditors permit reclamation the trust 
fund, because the remaining assets for their benefit are the same 
amount though the transaction had not other words, 
the trust res its substitute equavilent thus traced into the 
hands the receiver, profits exist the creditors resulting from the 
wrong, and the amount the advantage the sum the cestui que 
trust entitled reclaim from the fund for distribution. such 
reclamation the trust does the unsecured creditors 
inequity. But, the proof fails establish these essential ele- 
ments, full payment the claim from money the hands the 
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receiver for ratable distribution among creditors would 
not enough merely show that the trust existed and that 
the trust fund property went into the assets the bank. must 
traced into the possession the receiver. Blumenfeld Union 
Nat. Bank (C. A.) F.(2d) 455; Kershaw Kimble (C. A.) 
F.(2d) 553; Mechanics Nat. Bank Buchanan (C. A.) 
F.(2d) 891; Fiman State South Dakota (C. A.) F.(2d) 
776; Cuttell Fluent (C. A.) F.(2d) 974; Dixon Hopkins 
A.) F.(2d) 783; Empire State Surety Co. Carroll County 
(C. A.) 194 593. 

The facts this case fall far short these requirements. 
bonds were purchased, and plaintiff the court below was unable 
identify any specific property which had been segregated set aside. 
merely gave his check and trusted the bank set some bonds 
apart for him and have them registered. That was not done. 
Neither could identify any, particular segregated fund which 
had title, upon which had lien. The check was charged 
his account, but new money was brought into the bank from 
outside source. The transaction was merely one shifting credits 
the books the bank, and that does not constitute augmentation 
assets. Beard Independent Dist. (C. A.) 375; Mark 
Westlin (D. C.) F.(2d) 609; Mechanics Nat. Bank 
Buchanan, supra. The relation debtor and creditor existed 
tween the parties—unchanged amount—from inception con- 
the transaction. Since there was augmentation the 
bank’s assets, indubitably follows that increased assets went 
into the hands the receiver consequence the transaction. The 
ease falls within Blakey Brinson, 286 254, Ct. 516, 
Ed. 1089, 1288. The facts there were similar those 
presented here. There depositor desired purchase Liberty bonds 
the sum $4,000. then had deposit interest-bearing 
savings account $1,961.31 with the bank. The officer agreed 
obtain the bonds, but stated the depositor that must deposit 
sufficient additional money increase his deposit 
suant that suggestion, the depositor transferred from another bank 
and deposited $2,100 additional, thereby augmenting his account 
more than $4,000. the same day the officer advised him that the 
bonds had been ordered. few days afterward the officer said, ‘‘I 
have your bonds,’’ and handed him charge slip which stated: 


advise you that have this day charged your account 
follows: 


4,000 Fourth 44% $3,960.00 
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Two days later the amount was charged the depositor’s account, 
and like sum was credited the bond account the bank. The 
court held that the relationship debtor and creditor existed from 
the inception the conclusion the transaction; that the mere 
debiting his account for the supposed purchase price bonds was 
not the equivalent withdrawing the money and delivering back 
the bank under specific agreement that would held 
special fund for the sole purpose completing the purchase. There 
the depositor, acting anticipation the purchase, brought $2,100 
additional money into the bank from outside source, but the court 
held that was not enough because deposited the usual manner, 
taking the ordinary deposit slip, which merely increased the extent 
the existing relationship debtor and creditor, rather than 
changing its form. Preference was denied. The court said: 


would have been equally competent for respondent have 
provided for the purchase the bonds either the creation 
trust funds the hands the bank, used for that purpose, 
bonds when purchased. But only the former was the method 
adopted could respondent, upon the bank’s insolvency and failure 
the bonds, recover the fund its proceeds, traceable, 
preference general creditors. See Minard Watts (C. C.) 186 
245; Fallgatter Citizens’ National Bank (D. C.) F.(2d) 383; 
Northern Sugar Corp. Thompson (C. A.) F.(2d) 829.... 

court below thought that the legal consequence at- 
tributed the debiting the account with the supposed purchase 
price the bonds was the same the respondent had cashed 
check for the amount and had then proceeded hand the money 
back the bank under specific agreement between him and the 
bank that the money was held special fund, for the sole 
purpose completing the purchase. This view not without sup- 
port. See Davis MeNair (C. A.) F.(2d) 494; State 
Grills, 70, 75, 281; Northwest Lumber Co. 
dinavian American Bank, 130 Wash. 33, 225 825, 922; 
State American Exchange Bank, 112 Neb. 834, 201 895. See, 
Beard Independent District Pella City (C. A.) 
375, 381; Mark Westlin (D. C.) F.(2d) 609; First National 
Bank Williams (D. C.) F.(2d) 585; Howland People, 229 
Ill. App. 23; Miller Viola State Bank, 121 Kan. 193, 246 517, 
269, Am. Rep. 532; Hecker-Jones-Jewell Milling Co. 
Cosmopolitan Trust Co., 242 Mass. 181, 333, 
1148. Such procedure, actually carried out, might afford basis, 
which lacking here, for the inference that respondent, longer 
content with the role creditor, had sought establish trust fund. 
But the mere debiting his account, without more, for the reimburse- 
ment the bank for the obligation which was supposed have 
paid, lends support such inference. The can- 
cellation the credit balance the debit neither suggests any in- 
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tention establish trust nor points any identifiable thing which 
the subject it.’’ 


The decision that case governs with respect the right 
preference here. 

Turning now the cross-appeal, well settled that the value 
claim the date insolvency national bank the basis 
upon which distribution should made. accruing 
claim after insolvency cannot paid unless the assets are sufficient 
make like payment all others within that class. allow in- 
terest one while for lack sufficient assets others the same 
class are denied would not constitute ratable payment. would 
result singling out one and making payment according 
different rule from that applied others the same class. That 
cannot done. only after all claims have been discharged 
full that interest can allowed and paid. Knox, 111 
784, Ct. 686, Ed. 603; People’s Nat. Bank Payne 
(C. A.) F.(2d) 208; Gamble Wimberly (C. A.) F.(2d) 
329; Anderson Missouri State Life Co. (C. A.) 
794. 

The decree reversed, and the cause remanded, with instructions 
proceed accordance with the views expressed herein. 

Reversed and remanded. 


CHECK PAYABLE FICTITIOUS PERSON 


Jacoby Kline Bros. Co., New York Supreme Court, Appellate 
Division, 272 Supp. 871 


employee the defendant company obtained checks signed 
the company falsely representing that they were given 
payment for goods from the corporation named 
payee. The payee corporation was fact non-existent. The plain- 
tiff cashed some these checks unauthorized indorsements. 
was held that the plaintiff could not enforce the checks against the 
defendant. 
The check was not bearer check within the meaning section 
the Uniform Negotiable Instruments Law providing that 
check payable bearer when payable fictitious non- 
existent person and that fact was known the drawer. The reason 
that the drawer, that the defendant, had knowledge the 
fact the party named payee the check was fictitious. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Action Louis Jacoby against Kline Brothers Company, Inc., im- 
pleaded. Judgment the Municipal Court plaintiff’s favor was 
affirmed the Supreme Court, Appellate Term, and defendant ap- 
peals. 

Determination Appellate Term and judgment Municipal Court 
reversed, and judgment directed for defendant dismissing the complaint 
the merits. 

Bert Cohen, New York City (Stewart Maurice, New York City, 
counsel), for appellant. 

Bernard Fliashnick, New York City, for respondent. 


UNTERMYER, J.—The plaintiff, claiming holder due 
course, has recovered judgment check made the defendant Kline 
Brothers Company, Inc., the order ‘‘Tri Rite The check 
was cashed the plaintiff for one Harry Goodman, whose signature 
appears the check indorsee below the alleged indorsement Tri 
Rite Dresses. Between January and May, 1933, fifteen other checks 
the defendant, payable Tri Rite Dresses and indorsed Goodman, 
were cashed the plaintiff and paid the defendant. was subse- 
quently discovered that these checks and the check involved this 
action were procured the fraud Aranow, employee Kline 
Brothers Company, Inc., representing that they were payment 
invoices for merchandise delivered Tri Rite Dresses. was then 
ascertained that such merchandise had been delivered, that the in- 
voices were fictitious, that there was such firm corporation 
Tri Rite Dresses, and that Aranow had misappropriated the checks. 

The plaintiff failed establish any cause action the check 
payable Tri Rite Dresses, because failed prove indorsement 
the payee. That issue was expressly tendered the answer, which 
the alleged signature the Tri Rite Dresses and Harry Good- 
man said check endorsees thereof and demands that said signature 
Without proof indorsement the payee through whom 
title the instrument was derived, the plaintiff could not recover. 
Negotiable Instruments Law, 60; Graves American Exchange Bank, 
206; Van Syckel Egg Harbor Coal Lumber Co., 109 
Law, 604, 162 627, 300. Not only was there proof 
indorsement the payee, but the evidence affirmatively established 
the contrary. was established without dispute that there was such 
‘‘Tri Rite Dresses,’’ and that the maker was induced 
execute the check the fraud Aranow, the belief that there was. 
Under these circumstances the payee was not fictitious person, and 
the check not regarded payable bearer, within the mean- 
ing section the Negotiable Instruments Law. ‘‘The maker’s 
intention the controlling consideration which determines the char- 
acter such paper. cannot treated payable bearer 
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the maker knows the payee fictitious and actually intends make 

the paper payable fictitious Shipman al. Bank 
the State New York, 126 318, 330, 371, 374, 
791, Am. St. Rep. 821. the same effect are Strang West- 
chester County National Bank, 235 68, 739; Seaboard 
(N. 499; Ulmann Co. Central Union Trust Co. New 
York, 257 563, 178 796 (overruling Hartford Greenwich 
Bank City New York, 215 726, 109 The plain- 
tiff, therefore, had title the check. 

suggested that the maker was negligent, first issuing the 
check the order ‘‘Tri Rite Dresses,’’ and later failing de- 
tect the forged indorsements when fifteen other checks, similarly in- 
dorsed, were paid. But the maker had the right make the check 
payable whomsoever pleased and condition payment re- 
quire indorsement the payee and one else. this respect 
there was such negligence will estop him dispute the plaintiff’s 
title. ‘‘It certainly not general rule law that person can 
deprived his property unauthorized transfer thereof, simply 
because has not exercised ordinary care prevent such transfer. 
may carelessly intrust dishonest person with personal property, 
and thus put his power sell it; and yet has never been held 
that, such will deprive the right re- 
claim property, the person thus intrusted having neither the real 
nor apparent power sell it. may place unindorsed bills the 
hands agent, and thus place his power forge indorse- 
ment; and yet the indorsement would not bind me. The principle that 
when one two persons, equally innocent, must suffer loss the act 
third person, shall bear the loss who placed the power 
such third person perpetrate the act, does not apply such 
People Bank North America, 547, 561, 562. Nor was 
the maker under any duty determine whether the indorsement the 
fifteen earlier checks was genuine (Welsh German American Bank, 
424, Am. Rep. 175), might the case between depositor 
and depository respect forgeries appearing the face the 
Critten Chemical National Bank, 171 219, 969, 
supra, the court said, page 328 126 Y., 371, 373: 
examination the checks would, course, enable the plaintiffs 
ascertain whether their own signature was genuine, and whether 
the amount, date name the payee had been changed, but would 
not necessarily enable them detect the forgery the payee’s name. 
The law imposed duty upon the plaintiffs more than they did 
ascertain whether the indorsements the checks were genuine. 
The defendant’s contract was pay the checks only upon genuine 
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indorsement. The drawer not presumed know, and fact seldom 
does know, the signature the payee. The bank must, its own 
peril, determine that question. has the opportunity, requiring 
identification when the check presented, responsible guaranty 
from the party presenting it, ascertaining whether the indorsement 
genuine not. When returns the check the depositor, 
evidence payment made his direction, the latter has the right 
assume that the bank has ascertained the fact that the in- 
dorsement genuine.’’ 

The determination the Appellate Term and the judgment 
the Municipal Court should reversed, and judgment directed 
favor the defendant Kline Brothers Company, Inc., dismissing the 
complaint upon the merits, with costs all courts. 

Determination appealed from, and judgment the Municipal 
Court reversed, and judgment directed favor the defendant- 
appellant dismissing the complaint upon the merits, with costs all 
courts. Order filed. 

Finch, J., and Martin, J., concur. 

Merrell and O’Malley, JJ., dissenting and voting for affimance. 

JAMES O’MALLEY, Justice are here con- 
cerned with the right the plaintiff recover from the defendant, 
Kline Brothers Company, the amount check made 
the order Tri Rite Dresses, and cashed plaintiff. The de- 
fendant pleaded that the check was procured fraud and without 
consideration; that the plaintiff was not bona fide holder due 
course; denied the alleged signatures Tri Rite Dresses and one 
Goodman, allegedly doing business under that name, indorsees, 
and demanded that said signatures proved. 

The cause was tried before the court without jury. The trial 
justice heard and saw the witnesses. his ‘‘sophistication and 
sagacity’’ the law confided ‘‘the duty appraisal. His was the 
opportunity, the responsibility and the power Boyd 
Boyd, 252 422, 429, 169 632, 634. 

The evidence justified finding the following facts: Plaintiff 
cigar manufacturing business since 1899, which was lo- 
cated where the check question since 1909. also 
checks aid business, persons thus accommodated, 
most instances, purchased merchandise. knew Harry Good- 
man, whose signature appears the check indorsee, since January, 
1933. Plaintiff had called Goodman’s place business, though 
had not seen him there, and Goodman had been see plaintiff 
several times. 

Prior cashing the check sued upon, plaintiff had cashed some 
fifteen other checks the defendant, all payable Tri Rite Dresses 
and indorsed Goodman. These checks had been dated from Jan- 
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uary May 13, 1933. The check sued upon was dated May 24, 
1933. 

The earlier checks cashed plaintiff had been honored the 
defendant. far this record discloses they have never been dis- 
puted. Placed evidence the defendant they clearly established 
that the indorsement Tri Rite Dresses Goodman was the 
same handwriting the indorsement the check here sued upon. 
evidence was offered defendant show either prior present 
improper indorsement. 

May 24, 1933, Goodman plaintiff the telephone. 
result one Ferrara came plaintiff’s place business with the 
sued upon, indorsed Tri Rite Dresses through Goodman. 
After deducting the amount small purchase, the plaintiff gave 
Ferrara his own check for the balance defendant’s check. 
man had been introduced plaintiff Ferrara, his brother, and 
the other checks cashed had been presented Ferrara. 

The record fails show that the plaintiff had any knowledge 
the manner which the defendant had been induced sign any 
the checks question. The court was therefore justified finding, 
addition the facts above detailed, that plaintiff had knowl- 
edge, actual implied, that this check the other checks mentioned 
had been procured from the defendant through the fraudulent rep- 
resentation its employee Aranow, that they were payment 
past-due accounts. Aranow, though witness for the defendant, did 
not implicate plaintiff. between the parties, therefore, both were 
innocent. not unjust hold (if legally sustainable) 
that defendant, whose acts permitted the fraudulent scheme 
continued operation, should made shoulder the resultant loss. 

are the opinion that the evidence here detailed was sufficient 
justify recovery the plaintiff. sufficiently proved the in- 
dorsement the payee. The fifteen other checks produced the 
defendant show that without objection paid exactly similar 
indorsement. already noted, defendant offered proof that any 
the checks were not properly indorsed. 

The question fictitious payee not here The payee 
Goodman really existed and was using the name Tri Rite Dresses. 
Defendant was deceived its indebtedness the payee, rather 
than his identity. 

The plaintiff, therefore, having shown that parted with value 
for the check sued upon, that was without actual constructive 
knowledge the fraud which induced its issue, proved 
the indorsement the payee, was entitled judgment. 

follows, therefore, that the determination the Appellate Term 
should affirmed, with costs. 

Merrell, J., concurs. 


7 

7 

q 

q 

q 

~ 

q 

q 

7 

q 

q 

q 

q 

q 


THE BANKING LAW JOURNAL 


BANK NOT ALLOWED SET OFF DEPOSIT 
AGAINST NOTE 


Twentieth Street Bank Gilmore, Circuit Court Appeals, 
Fed. Rep. (2d) 594 


While the affairs corporation were being managed 
committee, funds belonging the corporation were de- 
posited bank, the bank having full knowledge the facts. 
Upon the failure the corporation, was held that the bank 
could not permitted apply the deposit the satisfaction 
note the corporation held the bank. 


the Matter Keister Milling Company, bankrupt. From 
order the District Judge confirming order referee bank- 
summarily directing the Twentieth Street Bank pay over 
Otis Gilmore, trustee bankruptcy, balance deposit bank- 
rupt’s credit when was adjudged bankrupt, the Bank appeals. 

Affirmed. 

Va., for appellant. 

Hogsett, Huntington, Va. (Daniel Dawson, Hunt- 
ington, Va., the brief), for appellee. 


PARKER, J.—This appeal from order the District 
Judge confirming order referee which sum- 
marily directed the Twentieth Street Bank Huntington, Va., 
pay over the trustee bankruptcy the Keister Milling Com- 
pany the sum $2,690.58. This sum was the balance deposit 
the the milling company when was adjudged bankrupt 
December 17, 1932, the attempt the bank credit the de- 
posit note which held disregarded. The bank not only 
claimed the right apply the balance the note, but also denied 
the jurisdiction the court adjudicate the matter summary 
proceeding. The contention the trustee bankruptcy was that the 
balance represented funds accumulated for the benefit creditors 
while the milling company’s business was being operated 
committee and was not deposit made the bankrupt 
the ordinary course business; that the bank had full knowledge 
the character the funds, since its president was one the 
committee; that the bank’s claim right apply the funds the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §706. 
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note the bankrupt was merely colorable and without substance; and 
that the court, for this reason, had jurisdiction summarily direct 
the payment the trustee the balance the deposit, which ad- 
mittedly belonged the trustee the bank could not apply the 
note. Two questions are presented the appeal: (1) Whether the 
bank had the right apply the deposit balance the note; and (2) 
whether the court had jurisdiction adjudicate the matter sum- 
mary proceeding. 

the first question, appears that the funds constituting the 
deposit balance were unquestionably deposited while committee 
was operating the business the milling company, and that 
such deposits were not made the ordinary course business 
the corporation, but under such circumstances constitute them 
fund for the benefit its creditors and estop the bank from 
asserting against them any banker’s lien right set-off. These 
were follows: The milling company the early part 
the year 1932 was losing money and was bad way financially. 
June, 1932, placed its business the hands committee 
representing three its principal whom far the 
larger part its indebtedness was owing. This committee appointed 
manager for the business and directed its operation. The policy 
adopted was pay nothing the larger debts outstanding and 
little possible the others, and use funds collected only for 
the operation the business. About the middle November the 
manager was instructed not pay even the interest the old debts, 
and push collections. November 29th was decided that bank- 
ruptcy was inevitable, and the manager was directed pay nothing 
except what was necessary run the business and put all collec- 
tions the bank. November 30th the balance bank general 
account was only $671.21. From December December 15th the 
deposits were $3,780.17 and the withdrawals only $2,160.80. Apply- 
ing this situation the ‘‘first first out’’ doctrine Clayton’s 
Case, Mer. 572, Bryant Williams (D. C.) 159, 
clear that the balance $2,290.80 represented deposits made subse- 
quent December Ist. The remaining $400 was special deposit 
account, the purpose which not disclosed the record, $200 
thereof having been deposited November 14th and $200 No- 
vember 21st. 

The bank had full knowledge the policy which was being pur- 
sued handling the affairs the milling company, and the fact 
that deposits made the name the corporation were reality 
made the direction the committee creditors pursuance 
that policy; for its president, Mr. Hall, was one the members 
the committee. The policy pursued the committee was thus de- 
scribed Mr. its chairman: 
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discussing the thing, and going over with the directors 
and Mr. Martin, the bookkeeper, the debts they had, realized 
could not pay them, and, the instructions were that they were not 
pay any the old indebtedness, for instance the Twentieth Street 
Bank and the First Huntington National Bank, and any the other 
old big because did not have the money pay with, and 
you paid one you simply took from another, quit right 
there, although some the bigger accounts gave note, and 
paid little interest that, and some accounts few dollars paid 
them, and made little payments along, just stalling for time see 
the depression would not get over and business better and save the 

lant. 
was understanding it, that that was the policy all 
members the committee. They elected chairman, but was 
governed, course, the balance the committee’s ideas, well 
own, and there was never any disagreement between the three 
us. 

Hall and Mr. Boone the policy just spoken of, 
the only policy could use, and would have been forced that, 
because could not pay these things and keep the mill running, 
because when car grain came had pay for before 
got off the track, and got the point where practically all stuff 

policy was pursued from the time the committee took over 
the management the Keister Milling Company until its bank- 
ruptey; there was little change after November 29th, 1932. 


that time the policy was pay litle possible, and just 
enough that could keep going, but after November 29th, 1932, there 
were absolute instructions not pay anybody 


And regarding the period between November 29th and December 
testified: ‘‘In the interim, from November until December 
12, since all felt our own minds that was coming, 
Mr. Gilmore, the manager, was instructed not pay any bills, ex- 
cept what bought run the mill with, for instance, gasoline, oil, 
and course had pay freight, and might have buy some- 
thing locally the mill run, maybe little wheat. was 
instructed pay those bills, but not pay any accounts that had 
existed that time, any interest them, and collect every 
cent money could and get the bank that when got 
ready into would have much funds hands 
possible, and then let the Court decide where the money should 
go, rather than decide ourselves. said him, and everybody 
agreed and understood, that any money paid when knew were 
going have quit would constitute preference.’’ 

meeting the stockholders and directors the milling com- 
pany was held December 12th with the committee, and 
was decided file petition bankruptcy. This petition was 
filed five days later, being delayed not interfere any way 
with mortgage sale the plant the company which had been ad- 
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vertised. the meantime, December 15th, Mr. Hall, who above 
stated was one the committee creditors and the president the 
bank, directed that the bank credit the balance, which had been de- 
posited the name the milling company under the direction the 
committee, one the notes the milling company which 
the bank held. 

well settled that, the absence fraud and collusion 
intent effect preferential payment, bank may set off deposit 
made the ordinary course business and subject withdrawal 
the depositor, even though the bank may know that the depositor 
insolvent the time. New York County Bank Massey, 192 
138, Ct. 199, Ed. 380; Citizens’ National Bank Line- 
berger (C. 4th) 522, and cases there cited. But, 
order that the bank may invoke this rule, the deposit must have been 
made the depositor the ordinary course business. The right 
set-off does not exist the bank accepts the deposit knowing that 
made for special purpose subject trust for the 
the depositor. Thus the right set-off was denied 
Merrimack Nat. Bank Bailey (C. Ist) 289 468; Id. 
(D. C.) 283 514, where the deposits were not made the regular 
business the corporation, but after creditors’ commit- 
tee, which the bank was represented, had taken over the business 
following agreement for extension credit. Such 
right was likewise denied Union Bank Trust Co. Loble (C. 
9th) F.(2d) 124; Petition Union Bank Trust Co. (D. C.) 
116, where the deposits were the proceeds sale raise 
funds for Eastern creditors, and was held that the circumstances 
under which the funds deposited were raised and the co-operation 
the bank with the depositor far impressed them with trust 
estop the bank from asserting its right set-off. like result 
was reached Judge Groner Gates First Nat. Bank Rich- 
mond (D. C.) F.(2d) 820, where the deposits were made after the 
depositor had suspended business and its affairs were being investigated 
creditors’ committee which the vice president the bank 
was member. And this court Union Trust Co. Peck (C. 
4th) F.(2d) 986, 987, denied the right set-off where the deposits 
were made while creditors were conferring the adoption 
plan reorganization. See, also, First Nat. Bank Waco 
Sheehy (C. 5th) F.(2d) 400; Davis (D. C.) 119 
950; and Wagner Citizens’ Bank Trust Co., 122 Tenn. 164, 122 
Cas. 483. 

the case bar, the committee creditors, which the presi- 

the bank was member, had decided that payments were 
made from the proceeds its operation the business the 
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larger debts the milling company, which included the indebtedness 
due the bank, but that collections were used for the purpose 
running the business and for the benefit creditors generally. Later, 
when seemed inevitable, the committee directed that noth- 
ing paid indebtedness, but that collections pressed and the 
money realized therefrom deposited that the court, and not the 
committee, might decide its application. Under such circum- 
stances, the deposits made were clearly not deposits the ordinary 
course business the milling company, and certainly the bank, 
after acquiescing the plan the committee, was estopped from 
claiming that had the right seize deposits made with the 
out this plan and apply them debts the bankrupt 
owing itself. said by: Judge Rose Union Trust Co. Peck, 
supra: ‘‘Most men would feel that implied term such nego- 
tiations that during their pendency nobody taking part them shall 
anything secure preferential rights over any assets the 
bankrupt which did not belong when the conferences began, 
upon which did not then have prior lien.’’ 

the bank had excuse for not paying the amount the 
deposits the trustee bankruptcy except the right asserted apply 
them its note, and clearly had right apply them 
this purpose, its claim the deposits cannot held any 
proper sense adverse the trustee. was unsubstantial and ob- 
viously insufficient, either fact law, plainly without 
merit; and the court had jurisdiction summary proceed- 
ing order that the amount the deposits paid the trustee. 
Radley Steel Const. Co. (D. C.) 212 462, 464; Davis 
(D. C.) 119 950; Fuller (C. 2d) 294 71. course, 
the bank became debtor the estate the amount the funds 
deposit the name the bankrupt, and ordinarily debt due 
the bankrupt must plenary suit; but, said the 
Radley Steel Const. Co. Case, supra, ‘‘the right draw checks against 
the account (or use the funds deposit order) distinguishes 
the possession the bank from that the ordinary debtor 
bankrupt estate, and gives the bankruptcy court the right order 
payment the receiver trustee such deposits are not claimed 
the bank upon some other ground than merely its holding de- 
pository.’’ only where there substantial basis for ad- 
verse claim, which not merely colorable, that resort must had 
plenary suit recover such deposits. Fuller, supra, page 
294 F., and see discussion Lamb, Receiver, Townshend, 
Trustee (C. 4th) F.(2d) 590 (this day decided). 

The case controlled principle, think, the decision 
the Supreme Court May Henderson, 268 111, 118 seq., 
Ct. 456, Ed. 870. that case assignees for creditors 
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collusively allowed bank apply deposits note the bank- 
rupt; and was held proper require them summary proceed- 
ing pay over the amount thus diverted from the estate. fortiori 
the bank itself may required such proceeding turn over 
deposits belonging the bankrupt estate, where wrongfully with- 
holds them from the trustee the basis mere colorable claim. 

For the reasons stated, the order appealed from was correct, and 
same will accordingly affirmed. 

Affirmed. 


PRESENTMENT CHECK FOR PAYMENT 
THROUGH CLEARING HOUSE 


Maryland Title Guarantee Co. Alter, Court Appeals Mary- 
land, 173 Atl. Rep. 200 


check, which received the payee after banking hours, 
deposited for collection the following day and presented for pay- 
ment through the clearing house the second day, presented 
within sufficient time charge the drawer with liability. The 
fact that the drawee bank fails open the day presentment 
will not excuse the drawer from liability. 

There are some earlier decisions which hold that presentment 
check through the clearing house does not extend the time 
for presentment for payment. check received the same 
town which the drawee bank located, must presented 
not later than the following day. not presented and 
the drawee bank closes the meantime, the drawer check 
will relieved responsibility. ‘The present decision seems 
follow the better rule. 


Action the Maryland Title Guarantee Company against Abra- 
ham Alter. Judgment for defendant, and plaintiff appeals. 

Reversed, and new trial awarded. 

Louis Jira and Robert Carman, both Baltimore (Elbridge 
Donaldson, Baltimore, the brief), for appellant. 

Randolph Barton, Jr., Baltimore (Ellis Levin, Baltimore, 
the brief), for appellee. 

BOND, J.—The appellant, holder check unpaid reason 
failure the drawee, sued the drawer, now appellee, for the amount 
it, verdict for the defendant was rendered the direction the 
court, and from the judgment entered accordingly the plaintiff has 
appealed. The question whether the holder failed present the 


check for payment the time required law. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


894 THE BANKING LAW JOURNAL 


According the plaintiff’s evidence, Victor Frenkil and his wife, 
not parties the suit, were purchasing real property, and the Mary- 
land Title Guarantee Company was acting intermediary for the 
persons involved, completing the purchase and transfer, with execu- 
tion the necessary papers, and the necessary adjustments money 
payments and allowances. $6,250 purchase money paid, 
Alter, the appellee, was lending Frenkil and wife $5,500, se- 
cured mortgage. agreed time, February 23, 1933, the 
seller, the purchasers, and Alter met complete the transaction 
the office the Title Company, but the checks tendered Alter 
and the purchasers had then sufficient funds bank for their 
payment, and the settlement had deferred until the necessary 
funds should deposited. The Title Company also demanded that 
certification the checks procured the drawers after the checks 
had been made good. Alter alone returned the same day, Feb- 
ruary 23, after the close banking hours, with his certified check 
upon the Union Trust Company, but the Frenkils did not return 
with their check until the next day, February 24. that day, 
for the first time the Title Company had hand all the funds 
necessary proceed with the transaction, was completed, and the 
checks, duly indorsed the Title Company, were deposited 
its own banking account the Equitable Trust Company. According 
the usual practice, Alter’s check was not presented then, the 
same day, the drawee bank, the Union Trust Company, but would 
have been presented next day, February 25, through the clearing 
house, had not the emergency banking holiday Maryland intervened, 
and both the clearing house and the drawee bank been closed that 
day. drawee has since been unable make payment, and 
Alter’s check has been returned unpaid. The Union Trust Company 
would have been made payment February 24, the check had 
been presented that day. 

The plaintiff contended that presentment February 25, that 
had been possible, would have been within the reasonable time allowed 
because two facts: That Alter assented the withholding his 
check from use until the Frenkils should return with their check, 
which was necessary going forward all with the business 
accomplished, and that Alter delivered his check after banking hours 
February 23, too late for use until the next day, and therefore 
too late for collection the next day ordinary course. ques- 
tionable whether the first fact, Alter’s assent the withholding 
his check, supported legally sufficient evidence. Some evidence 
offered the point was excluded. See Alexander Burchfield, 
750; Woodruff Plant, Conn. 344. The case now decided the 
second point, and this first point passed unconsidered. The argu- 
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ment based the delivery the check after banking hours that 
this made the earliest possible time for presentment ordinary 
course, through the payee’s bank and the clearing house, the second 
day after the delivery, and that this earliest possible time ordinary 
vourse must within the reasonable time allowed law; and the 
reply that the general rule requiring presentment made 
the day after delivery the check does not admit this qualifica- 
tion for delivery after banking hours. 

The Negotiable Instruments Law contains only the general re- 
quirement that ‘‘presentment must made within reasonable 
after issue. Code, art. 90. And ‘‘in determining what 
‘reasonable regard had the nature the in- 
strument, the usage trade business (if any), with respect 
such instruments, and the facts the particular Code, art. 
13, §16. The plaintiff has cited, addition, the section the Bank 
Collection Code, Code Pub. Gen. Laws Supp. 1929, art. 11, (B), 
allowing the next business day for collection one bank from another 
the same place, but that section relates directly only the obliga- 
tion collecting bank its depositor, and not the rights and 
liabilities between the depositor, payee the check, and the drawer 
it. Morse, Banks and Banking (6th Ed.) 238 and 239. The 
cited sections the Negotiable Instruments Act have been regarded 
merely expressing the law existed previously. Brady, Bank 
Checks, And modern times generally held that the 
reasonable time for presentment check drawee the same 
place includes only the banking hours the next business day after 
200, Am. St. Rep. 402; First Nat. Bank Buckhannon Bank, 
Md. 475, 480, 302, 332; Daniel, Negotiable In- 
struments (7th Ed.) 1776. check only means transferring 
money, and only such time reasonably necessary for taking pos- 
session the money allowed before the risk loss from failure 
the drawee bank becomes transferred the holder. 

The argument that any allowance reasonable time must in- 
clude time necessary for collection through banks and clearing houses 
ordinary course has, some jurisdictions, been held require, 
the plaintiff contends should, the same allowance for checks de- 
livered after hours the day before deposit for checks delivered 
that day. Fox, 171 Pa. 68, 190; Willis Finley, 
173 Pa. 28, Clarke Davis, Idaho, 214, 281 
Zaloom Ganim, Mise. 36, 129 85, affirmed without 
opinion 148 App. Div. 892, 132 1151; Federal Land 
Bank Goodman, 173 Ark. 489, 292 659; McFadden Keesee, 
179 Ark. 510, W.(2d) 994. And see Bankers’ Law Journal, 
517; Lovett Cornwell, Wend. (N. Y.) 369. other jurisdic- 
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tions the argument has been rejected. Herpolsheimer, 
Dorchester (Tex. Civ. App.) 551. Alexander 
Burchfield, Man. 1061, seems that the court may have con- 
sidered that delivery check after banking hours still left the 
time for presentment restricted the next day, but the reporters did 
not construe the decision. the court’s statement that assent 
the the check that case, delivered after banking hours, 
amounted agreement the drawer that the usual course 
presentment through banker should observed, the reporters, 
footnote, say: ‘‘Such agreement might reasonably implied, 
where the cheque proposed crossed was drawn was delivered 
the payee too late hour render probable that was 
intended that should paid into the bankers the payee 
some other holder the day which was 
Authorities cited state generally that the use the payee 
intermediary collecting banks cannot permitted extend the time 
allowed, and prolong the risk the drawer. Daniel, Negotiable 
Instruments (7th Ed.) 1780; Morse, Banks and Banking (6th Ed.) 
421; Crawford, Negotiable Instruments Law (4th Ed.) 250; Chitty, 
Bills, ete., *380. But these statements seem merely expres- 
sions the unquestioned principle that check not intended 
put into and presentment for withdrawal the money 
delayed this beyond the time reasonably necessary for the with- 
drawal. Chitty explains it. ‘‘Yet must not understood that 
the ultimate presentment for payment can delayed for any in- 
definite time, successive transfers between numerous parties, and 
each party the day after has received the bill note, 
transferring another; for there should that means 
unreasonable number days occupied, the party parties first 
transferring the instrument, and other the earlier parties, would 
probably considered discharged from liability, case the bankers 
person who issued the note payable should the meantime 
Chitty, Bills, This does not seem bear the 
contention that regular commercial practice presentment would 
follow the second day after the late delivery check, must 
timely the eyes the law. And Crawford, notwithstanding 
his statement just referred to, cites for illustrations the general 
rules the cases Loux Fox and others which uphold the plain- 
tiff’s argument this case. Crawford, Negotiable Instruments Law 
(4th Ed.) 249. 
The regular practice making collections through banks and 
clearing houses, and the regular consumption the process one 
day addition the day deposit, are facts which the courts 
must take judicial notice. Bank Columbia Magruder, Har. 
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172, Am. Dee. 271. the practice contemplated the pro- 
vision the Bank Collection Code, already cited, that persentment 
and, collection may made the collecting bank that next day. 
Code Pub. Gen. Laws Supp. 1929, art. 11, §88 (B). The contention 
the drawer, defendant, this case would seem practically 
deny the facilities clearing house collection for checks received 
merchants, other than bankers, after banking hours—which may often 
mean large proportion the checks received, for business runs 
after banking hours. some the authorities has been suggested 
that payee holder might protect himself against danger from the 
restriction his time allowance the next day refusing receive 
checks after banking hours, presenting such checks the 
drawees next day directly, making arrangements with his 
banker for presentments that day, out ordinary course. But 
the mere statement these extraordinary proceedings with all the 
checks that might come after banking hours seems sufficient ex- 
clude them reasonable alternatives. Business could not, and 
would not, obstructed refusal receive checks after hours. 
Payees holders would not likely employ agents 
various drawees for direct presentment and collection cash for 
many checks. Collections cash are plainly undesirable, and the 
necessity identification they would commonly invlove would 
burdensome. Collecting banks, moreover, could not expected 
depart from the ordinary routine for such checks with any fre- 
quency. seems safe say that adoption these expedients 
should required for the sake conformity rule present- 
ment the day after delivery issue check, conformity 
ordinary practice would not exist. If, the other hand, still 
the purpose the law make its test reasonableness conform 
that commercial usage, then the delay presentment this case 
was reasonable. And this must, think, regarded still the 
purpose the law.... 


CONTRACT REPURCHASE BONDS INVALID 


Hoffman Sears Community State Bank, Supreme Court 
191 Rep. 280 


contract savings bank, upon selling real estate bonds 
customer, that will repurchase the bonds specified price 
upon the purchaser’s request, invalid and unenforceable under 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §331. 
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Action Sam Hoffman against the Sears Community State Bank. 
Judgment favor plaintiff was affirmed the Appellate Court, 
and defendant brings certiorari. 

Reversed and rendered. 

Lederer, Livingston, Kahn Adler, Chicago (Sigmund 
ingston, Chicago, counsel), for appellant. 

Abrams Abrams, Chicago (Abraham Maller and Maurice 
Abrams, both Chicago, counsel), for appellee. 

HERRICK, J.—The appellee (hereinafter called 
brought action against the appellant (hereinafter called the de- 
fendant) the municipal court Chicago, first class, recover 
for money claimed due the plaintiff from the defendant upon 
contract repurchase certain real estate bonds sold the defendant 
the plaintiff. 

The plaintiff’s cause action based solely upon writing ap- 
pearing the end invoice which set forth verba 
the statement the claim, and which effect is: ‘‘Community State 
Bank sold Sam Hoffman $3,000 par value Ind. View Bldg. 
99, $2,970, interest from May July six per cent., 
$43, total the foot this invoice, which was delivered 
the defendant the plaintiff, there appears the following memo- 
randum: ‘‘We will re-purchase these bonds any time and 
pay you five per cent. interest your investment, the coupons 
belong Zinder, July 1931, the Com- 
munity State Bank consolidated with the Sears Community State 
Bank. The statement claim alleged that August 1931, and 
prior bringing the suit, the plaintiff tendered the bonds, with the 
unpaid coupons Nos. and 14, the defendant and made formal 
demand upon that repurchase the bonds pursuant the above- 
written agreement. 

Several defenses were interposed the defendant, some which 
were follows: (1) That the agreement repurchase the bonds 
was ultra vires; (2) that the supposed contract was against the public 
policy this state; and (3) that said agreement was, effect, 
guaranty the bonds; that the Community State Bank and the 
defendant bank all times from the beginning business held 
large sums savings deposits and deposits trust funds, and the 
repurchase agreement was violation section act the 
Legislature entitled ‘‘An act for the protection bank 
force July 1879. Trial was had before the court without the 
intervention jury. Propositions law were submitted the 
court both sides, and the plaintiff recovered judgment for 

The cause was taken the Appellate Court. The judg- 
ment the trial court was affirmed, and the record now comes here 
for review upon writ certiorari. 
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There practically dispute about the facts. The plaintiff 
purchased the bonds from the Community State Bank. the time 
asked the bank would guarantee them, and the cashier said 
the bank would, and wrote the memorandum repurchase the 
bottom the invoice. The defendant paid for the bonds. after- 
wards used the same bonds for collateral for loan and collected 
all the coupons except the two tendered the defendant. The evi- 
dence showed there was memorandum any kind the records 
the Community State Bank relative this alleged liability 
the bank; that the value the bonds and the real estate mortgaged 
secure the same had depreciated marked extent, and that both 
banks, from the time they severally commenced business, have had 
savings deposits large amounts and deposits trust funds. 

urged the plaintiff that section supra (Smith-Hurd Rev. 
St. 1933, 38, 64, 1008; Cahill’s Rev. St. 1933, 38, par. 41, 
992) has been repealed the enactment the general banking 
law 1919 (Laws 1919, 224, amended Smith-Hurd Rev. St. 
that section inconsistent with sections and the gen- 
eral Banking Act (sections 10), that section imposes 
limitation upon the powers banks. There inconsistency be- 
tween the several sections and and section when the object 
and purposes the Banking Act and said provision the Criminal 
Code are considered whole. Section part the Act 
1879, adopted for the protection bank depositors. the case 
People Gould, 345 Ill. 288, 178 133, was urged that the 
Act 1879 was inconsistent with the Banking Act 1919, and there- 
fore repealed implication. was there held that the Act 
1879 was not inconsistent with the Banking Act 1919 and that the 
Act 1879 was not repealed the Banking Act 1919. 

The plaintiff further contends that section unconstitutional, 
being violative section article the State Constitution. 
The plaintiff did not the trial court, his pleadings, the 
submission any proposition law any other manner, chal- 
lenge attempt challenge the constitutionality section 
issue was made the Appellate Court the constitutionality 
section motion transfer the cause this court, nor was the 
issue any other manner called the attention that court. 
submitting the cause the Appellate Court the plaintiff waived all 
questions the constitutionality the statute. Armour Co. 
Industrial Board, 275 328, 114 173. For the first time 
the course this litigation such constitutional question sought 
raised this court. The attention the trial court not having 
been directed such question and ruling obtained thereon from 
that court, such constitutional question not properly before this 
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court. Higgins Co. Neenah Co., 290 449, 125 
251; Davis Industrial Commission, 297 Ill. 29, 333, 
732; Phelps Board Appeals, 325 Ill. 625, 156 
826. Moreover, cross-errors are assigned upon the record, and 
the constitutionality such statute cannot questioned this 
court unless there assignment error raising such question. 
Vonesh City Berwyn, 324 Ill. 483, 155 276. the 
record here presented this court cannot pass upon the constitutional 
question now sought raised. 

The contract question, upon which the plaintiff bases his claim 
against the defendant, similar the contract repurchase con- 
sidered this court Knass Madison and Kedzie State Bank, 
354 Ill. 554, 188 836. The contract was there held pro- 
hibited law and not enforceable against banking corporation 
organized under the laws this state. see reason depart 
from the conclusion reached that case, and adhere the legal 
reached therein. 

The judgments the Appellate Court and the municipal court 
are severally reversed, and inasmuch there substantial con- 
troversy the facts the record, judgment will here entered 
favor the and against the plaintiff for costs. 

Judgments reversed, and judgment here. 
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BUILDING AND LOAN DECISIONS 


OBTAINING BUILDING AND LOAN STOCK 
FRAUD 


International Guaranty Thrift Syndicate Roberts, Court Civil 
Appeals Texas, Rep. (2d) 582 


The owner building and loan association stock, who was in- 
duced fraud transfer her stock exchange for thrift bond, 
and thereafter make payments the company issuing the thrift 
bond, may collect from that company the amount which she had 
already paid the building and loan stock and also the amount 
paid the company issuing the thrift bond. 

The plaintiff this case for shares stock the 
Seaboard Building and Loan Association. Representatives the 
defendant corporation told her that the defendant was taking over 
the building and loan company’s business and that would issue 
her new shares the merged corporation exchange for the 
building and loan which she held. She turned her stock 
and the defendant company gave her return one its thrift 
bonds. She was inexperienced business matters and did not know 
the difference between thrift bond and stock certificate. She 
continued for some time make payments the defendant com- 
pany. When she discovered the real facts, she brought this action 
against the defendant and was held that she was entitled recover. 


Action Ruby Stripling Roberts and husband against the Inter- 
national Guaranty Thrift Syndicate. From judgment for plaintiffs, 
defendant appeals. 

Affirmed. 

Adams White and Jack Moore, all Beaumont, for appellant. 

Wiedemann, Beaumont, for appellees. 

WALKER, J.—On the 23d day June, 1933, the county 
court Jefferson County law, trial the court without jury, 
appellees, Ruby Stripling Roberts and her husband, Roberts, re- 
covered against appellant, International Guaranty Thrift 
Syndicate, for $409.50, with interest the rate per cent. per annum 
from November 30, 1931. The following statement made support 
the judgment: Mrs. Roberts’ maiden name was Miss Ruby Stripling. 
Before her marriage she had for thirty shares building 
and loan stock the Seaboard Building Loan Association Port 
Arthur, the par value $3,000, and May 1929 had paid 
this stock the sum $150.17. that date she was induced ap- 
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pellant exchange her building and loan stock for one its thrift 
bonds. explanation this exchange, Mrs. Roberts testified follows: 


Now look that, Mrs. Roberts, state the Court what that is? 
That International Guaranty Thrift Syndicate instalment thrift 
bond. 

Where did you get that, Mrs. Where did get it? 

Yes? came through the mail. 

Came through the mail? Yes, through the mail. 

Now, that, will ask you that the certificate that took 
the place the Seaboard Building Loan Association certificate? 
Yes, sir. 

Now, then whom did you make application? Tell the Court, 
just your own words, how you came make this transfer, who in- 
duced you and what their names are and what they said you? 
Well, had the Seaboard Building Loan stock and one afternoon 
after school, Mr. Glenn Haines came and told that the Seaboard 
had been merged into another building and loan association they 
bigger business and they were transferring all stock- 
holders from one company another, just changing the name, that 
was the only difference and told had stock and transferred it, 
that was perfectly all right and didn’t want transfer and 
wanted withdraw money, they would charge certain per 
and would not have anything left when got through and had 
make mind that afternoon and tell them yes no. 

They told you you would not have anything left when you got 
through you didn’t make this transfer? There wouldn’t much 
left. 

They didn’t tell you then that you would paid back any 
money, the money you had paid the Seaboard Building Loan As- 
sociation? No, would not paid all it, not then, half it. 

You would not have very much left unless you made this trans- 
fer and accepted this certificate here? Yes, sir. 

Now, did they tell you what the nature the business the 
International Guaranty Thrift Syndicate was? They told 
was building and loan association. 

They told you was building and loan association the same 
the Seaboard, did they? Yes, same the Seaboard Building 
Loan Association. 

Did they tell you what kind certificate you would receive, 
whether was thrift bond stock their association? No. 

They didn’t tell you then they would issue you stock their 
association? was supposed stock the association, just like 
the Seaboard Building Loan. 

That what they told you? Yes, sir. 

That they would issue you stock the International Guaranty 
Thrift which was building and loan association, for your 
stock the Seaboard Building Loan Association, that correct 
Mrs. Roberts? Yes.’’ 


Her testimony this issue was way controverted ap- 
pellant. Appellant appropriated the money Mrs. Roberts had paid 
her building and loan stock and after the exchange collected from her 
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the further sum making the aggregate sum $409.50. 
Her pleadings are rather lengthy, but sufficient raise the issue that 
the representations appellant she believed she was exchanging 
her building and loan stock the Seaboard Building Loan Associa- 
tion for building and loan stock issued appellant; that, instead, 
appellant delivered her thrift bond, and within reasonable time 
after she discovered the deception and fraud this suit was brought 
recover the money she had paid appellant and tendered back 
for cancellation its thrift bond. support the judgment the trial 
found that all the representations made appellant Mrs. 
Roberts inducement for the exchange were falsely and fraudu- 
lently made; that had not taken over the business the Seaboard 
Building Loan Association, was not doing business Beaumont, 
and did not have large sum money invest homes Jefferson 
The court further found that Mrs. Roberts ‘‘had knowledge 
corporate business practice and Her testimony was that 
she did not know the difference between building and loan stock and 
thrift bond. The court further found that she believed that she was 
receive from appellant building and loan stock and would not have 
made the exchange except for its representations that effect. 
the issue fraud quote follows from the court’s conclusions 
fact: 


said representatives and each them well know that the 
International Guaranty Thrift Syndicate would not issue her 
certificate stock their syndicate and that each them well knew 
that she would not permitted withdraw the money which she had 
paid into the Seaboard Building and Loan Association and the 
International Guaranty Thrift Syndicate; and that the International 
Guaranty Thrift Syndicate would not lend her any money her said 
thrift bond and that all said representations and each them singly 
and collectively were made knowingly, willfully and fraudulently for 
the purpose inducing the said plaintiff make said transfer and 
induce her continue paying the sum $15.75 per month dues 
payments the International Guaranty Thrift 

she, plaintiff, would not have transferred her stock the 
Seaboard Building and Loan Association nor would she have made any 
payments the International Guaranty Thrift Syndicate she had 
been told the truth the representatives the defendant. 

That she signed written and printed application for 
thrift bond; that said application had printed its back explana- 
tion the the thrift bond; that she made several efforts 
read the application which she signed but was prevented from doing 
the said Glen Haines and Mr. Childs and her attention was not 
called the printed words the back the application and she did 
not know that any words explanation the thrift bond was 
printed the back the application; and that she did not know the 
nature and terms the application which they induced her sign 
nor did they advise her what was; that they told her was mere 
formality and amounted nothing. 
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make the following additional quotation from the testimony 
Mrs. Roberts: 


signed little slip paper. 

You know what was that slip? No. 

Why don’t you know Mrs. Roberts? Well, the first 
place was little piece paper they handed sign just 
know was transferring stock. didn’t have chance read 
because they talked faster than could read, wouldn’t give 
chance read. 

Did you make any effort read it? Yes, tried. 

More than one time? Yes, two three times, but you 
can’t read when people are talking you. 

How did they prevent you from reading it? They would 
attract attention something else and say was just matter 
form, wasn’t any use reading it. 

They said there wasn’t any use reading it? None whatever, 
that was just show transferred stock from one company 
another. 

Then when you attempted read they would start talking 
you and prevented you from reading it? Yes, sir. 

Did they tell you there was anything the back that slip? 
No. 
Did you know there was? 


cannot said that appellant established against Mrs. Roberts, 
matter law, either the issue waiver the issue estoppel. 

The judgment was for only the amount money appellant had 
fraudulently collected from Mrs. Roberts and should, therefore, 
affirmed. 


EFFECT FAILURE RECORD MORTGAGE 


Strohecker Mutual Bldg. Loan Association Las Vegas, 
Court Nevada, Pac. Rep. (2d) 1076 


building and loan association, which loans money mort- 
gage real property and places the mortgage record, will 
protected against the owner prior mortgage, which not re- 
corded until after the building and loan association has recorded 
its mortgage, provided that the association took its mortgage good 
faith and without knowledge the existence the prior mortgage. 

this case, appeared that the secretary the building and 
loan association was also employed cashier bank. was 
held that any information concerning the prior mortgage, which 
him his capacity the bank, could not 
regarded being binding the building and loan association. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §813. 
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Action Strohecker against the Mutual Building Loan 
Association Las Vegas, Nev., corporation, and another, wherein 
defendants filed cross-complaint. Judgment for defendants, and 
plaintiff appeals. 

Affirmed. 

Hinman, Las Vegas, for appellant. 

Leo McNamee and Frank Jr., both Las Vegas, for 
respondents. 


COLEMAN, J.—The material facts this case are these: 

September 18, 1923, William Hooper and Katherine Hooper, 
his then wife, executed their promissory note payable George 
Cook, the sum $2,000; and secure the payment thereof executed 
and delivered their mortgage upon certain real property situated 
Clark county, Nev. This mortgage was not recorded until the 12th 
day January, 1932. The note and mortgage were assigned this 
plaintiff May March 11, 1931, said William Hooper 
and his then wife, Violet Hooper, executed their promissory note 
Mutual Building Loan Association the sum $3,500, and 
secure the payment thereof executed and delivered said association 
their mortgage upon the identical property covered the mortgage 
first above mentioned, which was duly recorded March 13, 1931, 
the proper office the county which the property was situated. 

The plaintiff, the assignee the first note and mortgage mentioned, 
brought suit foreclose said mortgage. The defendants filed 
answer the suit denying certain allegations the complaint and 
alleging, affirmative defense, the execution, delivery, and record- 
ing the second mortgage, and their lack notice the existence 
the first mortgage. trial court made findings support the 
affirmative defense, and entered judgment accordingly. Plaintiff has 
appealed from the judgment and from the order denying motion 
for new trial. 

While several questions are discussed the briefs, taking the view 
unnecessary that consider but one them; namely, 
whether the defendants had actual constructive notice the first 
mortgage. 

Section 1498, L., provides that every conveyance real estate 
which shall not recorded void against subsequent purchasers, 
good faith, and for valuable consideration; and section 1546, 


L., provides that the term used the act shall 


construed embrace every instrument writing, except last 
will and testament, whatever its form, and whatever name may 
known, which any interest estate lands created, aliened, 
surrendered. 

The mortgage question created interest the real estate 
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conveyed hence constituted conveyance the sense contemplated 
the statute mentioned. Such has been the uniform construction 
bench and bar. Brophy Min. Co. Brophy Dale Gold Silver 
Min. Co., Nev. 101, 113, Hawley, J., referring the statutes re- 
quiring the recording instruments pertaining real estate, quotes 
with approval from Story Eq. Jur., 397, follows: ‘‘The object 
all acts this sort secure subsequent purchasers and mort- 
gagees against prior secret conveyances and 

Was the mortgage the Building Loan Association taken without 
notice? think the trial court reached the correct conclusion 
holding that was. 

The contention the plaintiff, the effect that the defendant had 
notice the Cook mortgage, based mainly upon the fact that Mr. 
Wingert, while secretary the defendant company and member 
its executive committee, during 1928, was informed that Mr. Hooper 
would like borrow $3,000 the defendant company and give 
first mortgage therefor, and get $2,000 from Mr. Cook second 
mortgage, with which pay for the property question. 

the 18th September, 1928, and until after the execution 
the $3,500 note and mortgage mentioned, Wingert was cashier and 
director First State Bank Las Vegas, Nev., where the $2,000 
received from Cook and secured the mortgage sought fore- 
closed was deposited, and through which was paid out. was, 
said 18th day September, director, secretary, and member the 
executive committee the Mutual Building Loan Company. 

and prior said last-named date there was mortgage the 
property mentioned herein. All the deeds, mortgages, which 
were executed and delivered the clearing the title said lot, 
well the mortgage Mutual Building Loan Association secure 
the $3,500, passed through the hands Wingert officer said 
bank. 

contended that view all these facts the Mutual Com- 
pany had constructive notice the Cook mortgage, and hence the find- 
ings and judgment must reversed. 

cannot accept this contention. fact, not see how the 
trial court could have reached any other conclusion than did. 

The general rule applicable case this character stated 
482, 2350, follows: ‘‘A corporation can acquire 
knowledge receive notice only through its officers and agents, and 
hence the rule holding principal, case natural person, bound 
notice his agent particularly applicable corporations, the 
general rule being that the corporation affected with constructive 
knowledge, regardless its actual knowledge, all the material facts 
which its officer agent receives notice acquires knowledge 
while acting the course his employment and within the scope 
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his authority, and the corporation charged with such knowledge 
even though the officer agent does not fact communicate his 
knowledge the corporation.’’ 

are unable see how the facts this case bring within the 
rule quoted. The first intimation any fact which came Wingert’s 
knowledge, relative the Cook mortgage, was the statement him 
Mr. Hinman that ‘‘Mr. Hooper told would like borrow 
three thousand dollars from the Building and Loan—and get two 
thousand dollars from Mr. Cook second 

This was not testimony existing fact, but testimony what 
Mr. Hooper desired do; something which might might not 
occur. hold that busy cashier bank, who actively con- 
nected with other business enterprises, must charge his mind, 
officer corporation, bind it, with all the statements 
which are made him, particularly things which may may 
not transpire, would stretching the rule too far. would result 
the ruination every corporation the land. Certainly the informa- 
tion which came Wingert’s knowledge, while acting cashier 
the bank, any other connection than officer the Building 
Loan Association, can way bind the association. 

Giving all the testimony the most favorable construction pos- 
sible behalf the plaintiff, any other conclusion than that reached 
the trial judge would without justification. 

also contended that the lower court erred overruling plain- 
demurrer the the Building Loan Asso- 
ciation. were concede this contention well founded and 
reverse the judgment and order for that reason, plaintiff would win 
but empty victory. This court has for many years turned deaf 
ear appeals such situations. Paterson Condos al., Nev. 
P.(2d) 283. Judgment and order affirmed. 


STATUTE INSURING DEPOSITS CO-OPERA- 
TIVE BANKS CONSTITUTIONAL 


Lowell Co-operative Bank Co-operative Central Bank, Supreme 
Judicial Court Massachusetts, 191 Rep. 921 


The Massachusetts statute (chap. 73, Laws 1934), providing 
for the insurance shares co-operative banks, constitutional. 

The co-operative banks Massachusetts are similar their 
structure and operations building and loan associations other 
states. The detailed provisions the statute question and the 
grounds for holding constitutional are set forth the 
court’s opinion below. 
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Suit equity the Supreme Judicial Court for Suffolk County 
the Lowell Co-operative Bank and others against the Co-operative 
Central Bank and others. report single justice after the entry 
interlocutory decree sustaining demurrers the bill. 

Demurrers sustained. 

Qua, Lowell, for plaintiffs. 

Hendrick and Albert Gerstein, both Boston, for Co- 
operative Central Bank and others. 

Lovejoy, Asst. Atty. Gen., for Commissioner Banks. 


CROSBY, J.—This bill equity brought eight co-operative 
banks, established and doing business this commonwealth under 
170, against the Co-operative Central Bank, organized and 
doing business under St. 1932, 45, its officers and directors, and 
the commissioner banks. The plaintiffs seek enjoin and restrain 
the defendants from making assessments, and from taking any 
measures enforce the collection assessments for the establish- 
ment fund for the insurance shares co-operative banks 
accordance with the provisions St. 1934, 73, the ground that 
the statute violates both the Constitution the United States and 
the Constitution this commonwealth. The case reported 
single justice this court after the entry interlocutory decree 
sustaining two demurrers the bill, one filed the commissioner 
banks, and the other all the other defendants. 

The statute question was approved the Governor March 
1934, emergency measure. Its provisions are part fol- 
lows: The Co-operative Central Bank directed establish fund 
for the insurance shares co-operative banks. For that purpose 
the directors the corporation may assessments made from time 
time require each member bank pay cash the corporation 
total not more than one per cent. the share liabilities such 
member bank shown the last annual report the commissioner 
banks. These assessments are addition other payments 
made the fund under St. 1932, 45. The other payments re- 
quired under chapter are follows: 

Each member bank required have reserve fund 
amount equal least three per cent. its total resources, 
(Ter. Ed.) 170, amended St. 1933, 144, 192, 
St. 1932, 45, the directors the corporation may require each 
member bank deposit with the corporation not over seventy-five 
per cent. such reserve. The first assessment one quarter one 
per cent. the share liability paid each member bank 
from the proceeds its deposit with the corporation under St. 1932, 
45, far said deposit may adequate. Other assessments, 
not exceeding all one per cent. the share liabilities, shall 
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made the direction the commissioner. Such assessments shall 
held fund known the ‘‘Share Insurance Said 
fund shall invested separately from the other funds the cor- 
poration and shall not liable for its obligations other than those 
under the act. The corporation may pay dividends 
member banks upon the amounts paid them the share 
insurance fund, upon the unexpended portion thereof, such 
rate and such times the directors the corporation may 
determine. The corporation may vote its directors borrow 
money for the purposes the share insurance fund and pledge any 
assets which such fund invested security for such loans. 

case the voluntary liquidation any member bank under 
(Ter. Ed.) 167, 22, the corporation shall return the un- 
expended portion, determined its directors, all assessments 
paid such bank into said fund; provided that such directors are 
satisfied that such bank has paid will pay its shareholders 
full. case the consolidation merger two more banks 
under the provisions section said chapter 170 (as added 
St. 1933, 144, 193), appearing, the unexpended portion 
the assessments paid such banks into said fund shall readjusted 
the basis the assessment liability the continuing bank and 
the excess, any, shall repaid it. When the commissioner 
finds that member bank unsound unsafe condition, 
that unsafe inexpedient for continue transact business, 
may certify the corporation, and upon receipt such cer- 
tificate the corporation shall, notice writing the commissioner 
and the bank, take possession and control the property and 
business and operate such bank subject such rules and regulations 
the commissioner may impose, until the bank shall resume business 
until its affairs are liquidated. The corporation, while control, 
may pay such bank out the share insurance fund such sums 
the corporation’s directors deem necessary for the protection the 
bank’s shareholders, and may order the same repaid when 
longer required for that purpose. The fund will used the 
event final liquidation member bank the assets the bank 
are insufficient pay its shareholders full. 

any time after control member bank has been taken over 
the corporation may, with the approval the commissioner, 
turned back such member bank, which may resume business free 
from any control the central bank. But the corporation shall not 
turn back such control and operation until there have been repaid 
into the share insurance fund all sums advanced it, until 
has received security for such repayment satisfactory the directors 
the central bank. incorporating reference (Ter. Ed.) 
167, amended St. 1933, 337, the act question pro- 
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vides that member bank fails pay its assessment the share 
insurance fund, the commissioner banks shall, after notice the 
bank, certify violation law board composed the state 
treasurer, the Attorney General, and the commissioner corpora- 
tions and taxation, which board may, after hearing, order removed 
the officers responsible for the delinquency. Such order not 
made public and subject review this court. The act further 
provides that the corporation with the approval the commissioner 
may, and his request shall, any time after has taken over 
the control any member bank under section proceed liquidate 
its affairs; that such event the corporation shall pay the share- 
holders such bank the full amount their shares the date 
discontinuance the business the bank with interest from the 
last dividend date the date discontinuance such rate, not 
exceeding three per cent. per annum, the directors shall determine, 
the payments made within five years from discontinuance and 
such times and such installments the directors with the ap- 
proval the commissioner shall determine. For such purpose the 
corporation shall use, addition the assets the bank, such 
sums may required from the share insurance fund. Certain 
other provisions the act provide for the liquidation the bank. 
For the purpose carrying out the provisions the act the cor- 
poration may exercise all the powers, rights and franchises any 
bank, the control and operation which have been taken over 
under the act. Upon the enactment legislation the General 
Court authorizing co-operative banks join any federal plan 
guaranty shares, the corporation may, vote four fifths 
all the members the corporation, dissolve the fund prior 
the termination the life the corporation provided section 
45, St. 1932; and voted dissolve, the corporation 
shall proceed liquidate the share insurance fund and distribute 
the proceeds the member banks. 

The bill alleges that the directors the Co-operative Central Bank 
are about make assessment member banks, and the plain- 
tiffs refuse pay it, the commissioner will institute proceedings for 
the removal their officers and directors under and virtue 
(Ter. Ed.) 167, and that the confidence the plaintiffs’ 
shareholders will impaired that serious and 
reparable injury will caused the plaintiffs. 

The constitutional questions raised relate article 10, of, 
and the Fourteenth Amendment to, the Federal Constitution, and 
articles 10, 11, 12, and the Declaration Rights 
the Constitution this commonwealth. 

All rational presumptions are made favor the validity 
every legislative enactment. Perkins Inhabitants Westwood, 
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226 Mass. 268, 271, 115 411, and cases cited; Commonwealth 
Leach, 246 Mass. 464, 141 301. This court concerned only 
with the power the Legislature enact laws, the question their 
expediency the policy behind them being matters purely within 
the legislative discretion. 

the contention the plaintiffs that the statute here under 
consideration improper exercise the police power that 
arbitrary and confiscatory, that unreasonable and not cal- 
culated promote the objects for which was enacted, and that 
violation the equal protection the laws guaranteed 
the Federal Constitution. the outset argued the plain- 
tiffs that co-operative banks are not banks all, the true sense 
the term, and are not subject regulation the same extent 
are savings and commercial banks. true that co-operative banks 
not have depositors the usual sense. All those who place 
money banks are shareholders who have voice 
the management the bank, and, effect, own the corporation. 
shareholder’s right withdraw his shares limited and loans 
are made the bank only shareholders. the other hand, 
co-operative banks have received both legislative and judicial recog- 
nition being the same class with other banks. Co-operative 
banks are within the banking laws the state and under the super- 
vision the commissioner banks. (Ter. Ed.) 167 and 
chapter 170. was held Atwood Dumas, 149 Mass. 167, 
co-operative bank was subject trustee process and various par- 
ticulars were there pointed out which such banks resemble savings 
banks. co-operative bank included the term ‘‘bank’’ where 
that word, used the chapter banks and banking, (Ter. 
Ed.) 167. See Olson Sissenwine, 259 Mass. 79, 156 32. 
Opinion the Justices, 278 Mass. 613, 181 836, the justices 
this court rendered the Senate their opinion the constitu- 
tionality proposed statute (St. 1932, 45) which created the 
Co-operative Central Bank. that opinion page 616 278 
Mass., 181 836, 839, was said: design and scope this 
bill respect its main purpose and the means provided for the 
accomplishment that purpose are not dissimilar those House 
bill No. 1136. There are our opinion differences between the 
two bills far concern the applicable constitutional principles 
the particulars specified the orders. The reasons set forth 
our opinion even date herewith touching bill No. 1136 lead 
the same conclusion respecting the present 

House bill No. 1136 created the mutual savings guaranty fund, 


for the purpose protecting deposits savings banks and general 


corresponded the Co-operative Central Bank bill. Although giv- 
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ing opinions the Legislature the justices act purely advisory 
capacity, and such opinions are open reconsideration and revision, 
they ‘‘presuppose’’ that the subjects which they relate have been 
examined and Perkins Inhabitants 
Westwood, 226 Mass. 268, 271, 272, 115 411, 412. plain 
that the court considered co-operative banks the same class 
savings banks for the purpose the proposed legal action. 

Opinion Justices, Cush. 604, opinion was rendered 
the question whether savings bank chartered 1816 was subject 
the general laws the commonwealth passed since the granting 
the charter. stating the reasons why the bank should 
subject language was used which would seem applicable co- 
operative banks. was said page 609 Cush: ‘‘To provide 
for the safety and well being institutions for savings, surely 
most appropriate exercise the superintending power the legisla- 
ture. These institutions are established wholly for public purposes, 
are intrusted with large amounts money belonging persons who 
ean ill afford lose it, and who are condition able 
judge of, provide for, its security. The usefulness the In- 
stitutions Savings must depend their possessing the public 
confidence, and the public confidence must very much depend upon 
their being under the wholesome inspection and control the govern- 

matter common knowledge that co-operative banks are 
largely dealt with persons small moderate means method 
accumulating savings. Although they may not public the 
same extent savings banks, that the depositors are members 
the corporation and loans are made only shareholders except 
surplus funds (G. [Ter. Ed.] 170, 21, 23), they invite 
the become shareholders and deposit their monthly install- 
ments their shares the bank. plain that, both prin- 
and authority, co-operative banks are ‘‘banks’’ that word 
ordinarily defined, and understood, and that special characteristics 
distinguish them from other banks respect the legislation 
question. 

manifest that reasons for the protection the wel- 
fare are least great for the exercise the police power the 
bar those cases decided the Supreme Court the 
United States above referred to. the statute here involved 
considered greater exercise the police power than was con- 
sidered Opinion the Justices 278 Mass. 607, 181 833, 
1021, and 278 Mass. 613, 181 836, are opinion 
that not arbitrary nor confiscatory, and not violation 
the Federal 


